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Umteit States (Emtrt of Appeals 

Fob the Distbict op Columbia Circuit 


No. 10,710 


John A. Cocci, Appellant, 
vs. 

Rose M. Cocci, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final judgment of the United 
States District Court for the District of Columbia entered 
pursuant to findings of fact in an action brought by ap¬ 
pellant against appellee for an absolute divorce on the 
grounds of five years voluntary separation without cohabi¬ 
tation. The jurisdiction of the Court below is provided for 
in Title 11 Sections 305-306, D. C. Code 1940.^ This Court 
has jurisdiction in the premises by virtue of Title 28 U. S. 
C. Sections 1291-1292. 
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STATEMENT OF THE CASE 

The appeal herein is from a judgment of the Conrt 
“below dismissing the complaint of the appellant praying 
for a judgment and decree of absolute divorce from the 
appellee. 

There is no conflict in the evidence as to any material 
fact. Appellant and appellee were lawfully married in 
the city of Leominster, Commonwealth of Massachusetts, 
on October 12, 1933, where they continued to reside until, 
to wit, the month of October 1940, at which time the 
parties ceased to live together as husband and wife. No 
children were bom as a result of this marriage. After 
the parties had lived separately for more than a year the 
appellee in January, 1942, instituted a proceeding in the 
Probate Court at Leominster, Massachusetts seeking a 
declaration that she was living apart from appellant for 
justifiable cause, and an order for separate maintenance. 
The decree entered in that case on January 5, 1942, de¬ 
clared that appellee was living separate from appellant 
for justifiable cause, restrained him from placing any re¬ 
straints upon her personal liberty, and denied her prayer 
for separate support. From that date until the date of 
trial the appellant and the appellee neither saw each other 
nor communicated with each other in any manner what¬ 
soever. Neither did appellee make any attempt to com¬ 
municate with appellant although to her knowledge he was 
living in the nearby community of Attleboro, Massachu¬ 
setts until October, 1942, and to her knowledge he was 
serving in the United States Navy until October, 1946 and 
thereafter to the date of trial was, to her knowledge, liv¬ 
ing in Washington, D. C. During his entire period of 
service in the Navy he was in fact stationed dose by at 
Quonset Point, Rhode Island. Appellee testified that she 
asked her sister, who was the wife of appellant’s brother, 
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for appellant’s address, but there is no evidence that she 
made any other attempt to ascertain his address. 

Following his discharge from the Navy in October 1946, 
appellant entered Governmental employment, and estab¬ 
lished a residence in the District of Columbia where he 
continued to reside to the date of the trial and thereafter. 

The parties herein have not lived together as husband 
and wife at any time since their separation in the month 
of October, 1940. 

Appellee resisted the granting of a divorce to appellant 
and, in addition to defending on the ground that the sepa¬ 
ration had not been voluntary on her part, counterclaimed 
for maintenance. Following a trial, the Court adopted 
findings of fact and conclusions of law, and entered a judg¬ 
ment denying a divorce to the appellant, and awarding 
appellee $50.00 per month for her maintenance. 

‘ j v 

RULE INVOLVED 

• i Hi ■ • 

The disposition of this appeal involves a consideration 
of the scope and effect of the findings of fact and conclu¬ 
sions of law filed in this cause pursuant to Rule 52 (a) 
of the Federal Rules of Civil Procedure. 


STATEMENT OF POINTS 


1. The Court below erred in its formulation or adoption 
of the findings of fact 


2. The Court below erred in its conclusions of law. 

- • ■ - • ♦ > • i 

■ • * \ ■ . , « *. 

3. The Court below erred in not affording appellant, 
plaintiff below, a fair and impartial trial. 

- * •* ' * r‘ * «* * v v 


4. The Court below erred in rendering final judgment 
in this cause. 


- -V, 
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SUMMARY OF ARGUMENT 

I 

Appellant maintains that the jndgment rendered in this 
cause is not supported by the findings of fact filed therein 
in that the Court below failed to make a finding that the 
parties to this action were not voluntarily separated from 
the month of November 1943, to November 3,1948, the date 
of the filing of the suit below. 

II 

If the findings filed in this cause can rightly be con¬ 
strued as implying or embodying such a finding, the judg¬ 
ment based thereon must be set aside for the reason that 
such a finding is not properly based on evidence. 

m 

Appellant contends that the findings filed by the Court 
below in this cause are entitled to little weight in that 
credibility of witnesses was a very minor factor in the 
final adoption of said findings, and for the further reason 
that said findings embody the personal, extrajudicial views 
and attitude of the trial judge on the subject of divorce 
and are, therefore, the result of personal bias and preju¬ 
dice. 

ARGUMENT 

I 

An examination of the transcript of the proceedings 
below will disclose that, insofar as appellant’s prayer for 
a decree of divorce was concerned, there was but one con¬ 
tested issue before the trial court That issue was con¬ 
cerned with the voluntary or involuntary character of the 
admitted separation between the parties herein, within 
the language and spirit of Title 16-403 D. C. Code 1940. 
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The Court below made explicit and. elaborate findings of 
fact to the effect that appellant deserted appellee without. 
cause (Finding No. 2, Jt. App. 11); that appellant “evinced 

an interest in another woman—which interest has con- 

v - . :• >..' £ * *• 

tinned, the woman in question being now present in the 
District of Columbia” (Finding No.. 5, Jt.- App. 12); 
that appellee has never voluntarily a acquiesced the 
breaking up of the marriage and has always been ready 
and willing to resume the marital status”; “that even, 
at this late date, the defendant desires a reconciliation” 
(Finding No. 6, Jt. App. 12); and that appellee “resides; 
with an aged father, who works sporadically” (Finding 
No. 7, Jt. App. 12),—facts which are utterly lacking in 
ultimate probative value. The pivotal issue legally deter¬ 
minative in this cause was obviously that whether the. ad-.. 
mitted separation of the parties was voluntary or invofe 
untary during the five years immediately preceding the 
institution of the suit below, namely, the period commenc¬ 
ing November 1, 1943, and terminating on November 3, 
1948. There is no finding of fact on this crucial and only 
issue affecting appellant’s right to a decree of divorce. 
Fmding No. 6 reciting that the defendant : u has never vol¬ 
untarily acquiesced in the breaking up of the marriage 
and has always been ready and willing to resume the mari¬ 
tal status”, does not fill the vacuum created by the Court’s 
failure to make the finding legally essential to support 
its final judgment A spouse may never voluntarily ac¬ 
quiesce in the “breaking up of the marriage”, yet, he or 
she may effectively acquiesce, in the statutory sense, in 
the physical fact of separation. Furthermore, under the 
decisions of this Court,— Forks v. Pjourftsj Bvfdriv, Bufdr£ 
infra,—-it is. obvious that, for the purpose of meeting the 
requirements of Title 16-4QI* D- C. Coda 1940, .at spouse; 
may be deemed to have acquiesced m aseparationeveh 
while deploring ox disapproving iti;' That p«^[ t of ^be 
finding, which states as a fact that; appeffek has always 
been ready and willing to resume the marital status, is~of 
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no legal significance. There obviously was no occasion 
for appellee to resume a status which she has not for¬ 
feited. Her readiness and willingness to “resume” that 
status, assuming that to have been a fact, is a fact of 
subjective inclination or preference, concerning which this 
Court has stated in Parks v. Parks, 73 U. S. App. D. C. 93, 
116 F. 2d 556,: “desires which are not reflected in con¬ 
duct have little or no social or legal significance”. 

The failure of the trial Court to find a fact legally 
essential to the final disposition of a cause before it can¬ 
not be supplied by the Court of Appeals even though it 
should be of opinion that evidence in the record would 
have warranted a finding as to such fact. Hvbshmcvn v. 
Louis Keer Shoe Co., Inc., 129 F. 2d 137. This Court has 
held in the case of Schilling v. Schwitzer-Cummins Co., 79 
U. S. App. D. C. 20, 142 F. 2d 82, that the absence of 
adequate findings of fact is a ground for reversal. 

Such action would appear to be appropriate in this case 
in view of the presence of extraneous considerations which 
render it difficult to arrive at the real basis of decision 
adopted by the trial Court. 

cf: Hurwitz v. Hurwitz (U. S. App. D. C., 1943) 136 
F.2d 796; 3 Moore, Fed. Pract. 1950 App. p. 168. 

n 

The law is well settled that Rule 52 (a) of the Federal 
Rules of Civil Procedure does not require this Court to 
accept findings of fact unsupported by evidence. Aetna 
Life Insurance Co. v. Kepler, (CCA 8, 1941), 116 F. 2d 1; 
Beckley National Bank v. Boone, (CCA 4, 1940 115 F. 
2d 513); Cohen v. Young, 127 F. 2d 721. Indeed, as was 
stated by this Court in Schilling v. Schwitzer-Cummins 
Co., supra, the support which findings have in the evi¬ 
dence is, along with their comprehensiveness and perti¬ 
nence, one of the ultimate tests of the adequacy of findings 
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of fact. See also, Shapiro v. Rubens, 166 F. 2d 159. What¬ 
ever the doubts formerly entertained concerning the 
11 clearly erroneous” test . . . with regard to the scope of 
review permissible under Rule 52 (a), i.e., whether it con¬ 
templates the test obtained under the former equity prac¬ 
tice or not,—Usen and Hone, Fed. App. Pract. as Affected 
by the New Rules of Civil Procedure, 24 Minn. L. R. 1, 2 
Fed. Rules Service pp. 734-737—, that doubt seems to 
have been resolved by the Supreme Court in favor of the 
adoption of the equity criteria. U. S. v. U. S. Gypsum Co., 
333 U. S. 364, 92 L. Ed. 746; Home Inderhmty Co., etc. v. 
Standard Accident Insurance Co., 167 F. 2d. 919; Hill Lab¬ 
oratories, Inc. v. Economic Laboratories, Inc., 169 F. 2d. 
65; Kohl v. C. I. R., 170 F 2d. 531, cert. den. 337 TJ. S. 956. 
Accordingly, the mere presence in the record of some evi¬ 
dence in support of a finding does not render the finding 
invulnerable to the scrutiny of an Appellate Court, if, on 
the entire evidence, the reviewing Court is left with the 
definite and firm conviction that a mistake has been com¬ 
mitted. It has been repeatedly held that a challenge of a 
finding of fact must be examined on appeal where the ap¬ 
pellant asserts that the lower Courts finding (a) is un¬ 
supported by substantial evidence, or (b) is contrary to 
the clear weight of the evidence, or (c) is induced by an 
erroneous view of the law. Chatz v. Armour Plant Em¬ 
ployees Credit Union, 154 F 2d 236; Sanders v. Leech, 158 
F 2d 486; Special Service Co. v. Delaney, 172 F 2d 16; 
Shelly Oil Co. v. Holloway, 171 F 2d 670. 

In the case at bar, a finding to the effect that the sepa¬ 
ration between the appellant and the appellee during the 
decisive period beginning with November of 1943 and end¬ 
ing in November of 1948, was involuntary as to the latter 
is not only against the clear weight of the evidence, but 
without substantial evidence to support it Furthermore, 
it is apparent that if the findings actually made be con¬ 
strued as stating this to have been a fact, such a finding 
is induced by an erroneous view of the law. 
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An analysis of the cases in which this Conrt expounded 
its views concerning the meaning of the adjective “volun¬ 
tary” as qualifying the separation between spouses which 
would authorize the granting of an absolute divorce, leads 
to several definite conclusions. First, the initial lack of 
consent to separation by a party to a marriage will not 
preclude such separation from becoming voluntary there¬ 
after. Parks v. Parks, 73 U. S. App. D. C. 93, 116 F 2d 
556; Buford v. Buford, 81 U. S. App. D. C. 169, 156 F 2d 
567. Secondly, silent acquiescence in a state of separa¬ 
tion will, as a matter of law, render such separation vol¬ 
untary, even if the party contesting the granting of the 
divorce subjectively wished and desired the return of the 
other spouse. Parks v. Parks, supra. Thirdly, to prevent 
a voluntary separation from arising subsequent to a sepa¬ 
ration which was involuntary as to one of the parties at 
its inception, there must be evidence of overt conduct 
actually brought to the attention of the other spouse, in¬ 
consistent with acquiescence. This was succinctly stated 
by this Court in Martin v. Martin, 82 U. S. App. D. C. 40, 
160, F 2d 20, in the following language: “In each case 
the Court must determine from the evidence whether the 
spouse who resists the application for divorce actually 
did in good faith manifest a desire to continue the mar¬ 
riage relation so as to justify the conclusion that there 
was no acquiescence in the separation. The District Court 
found in this case (Finding No. 9 was to the effect that 
the defendant and the children of the parties, at the re¬ 
quest of the defendant and on her behalf, have made 
known to the plaintiff at periodic intervals the desire and 
wish of the defendant that the plaintiff and defendant 
should resume a common home) that the wife had not 
agreed to the separation, but on the contrary had consist¬ 
ently, from October, 1940 to the month of April, 1950, and 
insistently attempted to induce her husband to return to 
her.” (Italics supplied). Mere slight, casual, and insig¬ 
nificant efforts at a reconciliation will not preclude the 
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inference that the unwilling party reconciled himself to 
the separation. Boyce v. Boyce, 80 U. S. App. D. C. 355, 
153 F 2d 229. 

The undisputed evidence in this case is to the effect that 
the appellee did not communicate her intention or desire 
to resume living together with the appellant. This fact 
assumes even greater significance in view of the unchal¬ 
lenged circumstances that the appellant lived at a rela¬ 
tively short distance from the residence of the appellee 
for over a year immediately following the separation, and 
for a full period of four years in another neighboring 
community immediately thereafter (Jt. App. 22); that 
from October, 1942 to October 1946, appellant made visits 
to the town where appellee resided (Jt. App. p. 54); that 
appellee knew that appellant was serving in the Navy dur¬ 
ing this four year period (Jt. App. 64); that appellee did 
not write to appellant at any time since 1942 or prior 
thereto, to inform him of her desire to effect a reconcilia¬ 
tion (Jt App. 66); that there is not the slightest evidence 
in the record tending to show that appellant has concealed 
his whereabouts from appellant; and that on the 5th day 
of January 1942, appellant, at her initiative, obtained a 
decree from the Massachusetts Probate Court prohibiting 
appellant from imposing any restraint on appellee’s per¬ 
sonal liberty. (Jt. App. pp. 19-20). 

There are some scattered and vague allusions in the 
record to certain “attempts to negotiate” a reconciliation 
by the appellee but, considered in their aggregate, they 
obviously have reference to some purported overtures made 
sometime during or prior to the year 1942 (Jt. App. p. 62). 
Not only do these alleged endeavors at a reconciliation 
appear to have taken place at least one year prior to the 
five years period of separation, and therefore not material 
here, but they represent, at best, “slight efforts” held by 
this Court in Boyce v. Boyce supra, to be insufficient to 
prevent the granting of an absolute divorce on the ground 
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of five years voluntary separation. Viewing the record in 
its entirety, the conclusion seems to be inescapable that 
this scintilla of conjecture and speculation concerning ap¬ 
pellee’s efforts to achieve a reconciliation, is contrary to 
the great weight of the evidence in this case, and not based 
on substantial evidence. 


m 

Appellant respectfully urges upon this Court that little, 
if any, weight need be accorded to the findings of fact and 
conclusions of law filed by the Court below in this cause. 
Notwithstanding the presence in the record of several con¬ 
flicts in the evidence presented by the parties herein at 
the trial, there was no conflicting testimony whatever upon 
the ultimate and decisive question whether appellee did 
within the five years from November, 1943 to November 
1948, make any substantial effort to bring to the attention 
of appellant her desire for a reconciliation. No substan¬ 
tial facts of this character have been testified to by ap¬ 
pellee. At no time did appellee, in her testimony, claim 
that such efforts, if any, were communicated to appellant. 
Appellant has offered no such testimony. It is well estab¬ 
lished that Rule 52 (a) requires that appellate Court’s 
make allowances for the advantages possessed by the trial 
Court in appraising the significance of conflicting testi¬ 
mony. Grover Tank and Mfgr. Co. v. Linde Air and Pro¬ 
duction Co., 366 TJ. S. 271. The presumptive correctness 
of findings of fact diminishes in proportion to the nar¬ 
rowing range of necessity for resolving conflicts in evi¬ 
dence, 12 Cyc. of Fed. Pract. Sect. 6211, and findings on 
uncontradicted facts have been held entitled to slight 
weight on appeal. Equitable Life Insurance Society TJ. S. 
v. Irelan (CCA 9, 1941) 123 F. 2d 462; Himmel Bros. v. 
Serrick Corporation (CCA 7, 1941) 122 F. 2d 740; Banis¬ 
ter v. Solomon (CCA 2, 1942) 126 F. 2d 740; Fleming v. 
Palmer (CCA 1, 1941) 123 F. 2d 749, cert. den. 316 TJ. S. 
662. 
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To the extent to which the ultimate determination of the 
voluntary or involuntary character of the separation in¬ 
volved herein is concerned with inferences or conclusions 
drawn by the trial Court from its findings of fact. Rule 52 
(a) “does not entrench them with finality” Ball v. Para¬ 
mount Pictures (CCA 3 1948) 169 F. 2d 317; Kuhn v. 
Princess Lida, etc., (CCA 3 1941) 119 F. 2d 704; U. S. v. 
Armature Rewinding Co. (CCA 8 1942) 124 F. 2d 589; 
Murray v. Noblesville Milling Co. (CCA 7 1942) 131 F. 
2d 740; Western Tel. Co. v. Bromberg, (CCA 9 1944) 143 
F. 2d 288). 

Aside from the foregoing, however, appellant contends 
that in prescribing for the finding of facts specially in 
all actions “tried upon the facts”, the framers of Rule 
52 (a) have presupposed the ordinary, objective, and im¬ 
partial trial of civil actions. That rule, obviously, does 
not contemplate to give binding effect to any and all “find¬ 
ings” regardless of the volume of evidence indicating that 
the trier of facts has, however laudable his motives, mani¬ 
fested obvious bias and hostility toward the party to the 
action against whom the findings were made. The conduct 
of the trial below shows that the trial judge was domi¬ 
nated by bias and prejudice toward appellant as a result 
of his obvious aversion, on theological or moral grounds, 
toward divorce. Addressing counsel at the close of all the 
testimony but prior to his promulgation of any findings 
of fact, the judge, in order to let counsel know “exactly 
what is in my mind in reference to this case” stated, inter 
alia: “He (referring to appellant) has become enamored 
of another woman—there is no doubt about it—and if he 
gets a divorce he will marry the other woman and she 
won’t cfet any bargain there ... so my suggestion to 
counsel was that, if there was disposition, to compromise 
the matter and let this girl (referring to appellee) wash 
her hands of the whole business and let you go off with 
your inamorata—if I resolve this question as I may have 
to resolve it under the law in your favor— and I don’t 






12 


unmt to do it; I think the Parks case is bad law, and I’ 
think it penalizes innocent people—and I think your wife 
is the innocent person in this case— and I think he will 
marry this woman and the two of you will end up as that 
type usually winds up, in the ash can. Think it over and 
let me know.” (Italics supplied) (Jt App. pp. 67-68). 

During the entire course of the trial, the judge evinced 
an attitude of extreme impatience, ridicule, and outright 
abuse of appellant, e.g., when appellant was testifying 
that he obtained an Associate Degree in engineering, the 
Court commented: 11 that’s a new one on me—an Associate 
Degree; I have heard them all now,” (Jt. App. p. 26). 
Appellants testimony that he did not have to pay a labo¬ 
ratory fee in connection with a certain course of study 
which he pursued was countered by the Court, as follows: 
“In other words, they permitted you to use the apparatus 
of the university and take a chance of breaking it and 
charged you no fee?” (Jt App. pp. 31-32). During 
cross examination by counsel for appellee the following 
colloquy took place: 

“Q Before you and your wife were married you 
had been going together for a long number of years, 
had you not? 

A I don’t recall the specific amount of time. 

THE COURT: You don’t recall how long you went 
with her? 

THE WITNESS: I do not, sir. . . . 

BY MR. LAMENSDORF: 

Q Were you going with her in 1925 ? 

THE COURT: I am not concerned with that. He 
doesn’t recall how long he went with her, which is 
very strange, but he doesn’t recall it 

How old are you? 

THE WITNESS: Forty.” (Jt. App. p. 42) 

Testifying that he had been contributing $40.00 per 
month toward the support of his mother, the Court in¬ 
quired of appellant: “You have receipts?” The witness 
answered “No; I have cancelled checks.” The Court 
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remonstrated by asking, “A cancelled check is a receipt 
isn’t it?” (Jt. App. pp. 51-52). 

In addition to these and similar expressions indicating 
bias and hostility toward appellant the Court indulged 
in a sustained effort to discredit and harass the witness, 
largely in connection with matters of remote and doubtful 
relevancy to the salient issues in the case. Thus, page 
upon page of the transcript of the proceedings is replete 
with close interrogation of the appellant by the Court con¬ 
cerning details of his schooling (Jt. App. pp. 26-30; 31-33); 
numerous references can be singled out dealing with the 
family relations, and economic status of the immediate 
families of appellant and appellee (Jt App. pp. 49-53; 
63; 65). The following colloquy is characteristic of the 
irritation displayed by the trial Court with the relations 
of appellant with the “other woman” in the case. 

“ (BY MR. LAMENSDORF:) 

Q Did you form an acquaintance with a young lady 
at that time at the hospital who was a nurse there? 

A Yes. 

Q What was her name ? 

A Do we need to bring that in here ? 

THE COURT: You may answer. 

A Miqq TWvnmq 

THE COURT: What is her first name? 

THE WITNESS: Barbara. 

Q Who came to the District of Columbia first, you 
or Miss Dennis? 

A I did. 

Q When did Miss Dennis arrive ? 

MR. SEEGMILLER: I wonder if that has any 
pertinency? Prior to his coming to the District of 
Columbia the defendant had instituted a suit in the 
nature of a limited divorce and had restrained him 
from seeing her. 

THE COURT: Restrained him from seeing whom? 

MR. SEEGMILLER: The wife. 

TEDS COURT: M i ss Dennis is in the District of 
Columbia now, isn’t she? 

MR. LAMENSDORF: Yes, so he tells me. . . .” 
(Jt. App. p. 35). 
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The all too frequent incidence in the record of com¬ 
ments by the Court expressing assumptions of fact with¬ 
out basis in the evidence is, perhaps the clearest evidence 
of the extent to which the trial court has prejudged the 
merits of the cause before it. Thus, in the course of 
cross-examination of appellant by counsel for appellee, and 
before appellee took the stand, the court commented: “I 
have no doubt about that, but there is Parks v. Parks”, in 
response to a statement by counsel for appellee that . . . 
“she (appellee) has always, and even to this day, wanted 
a reconciliation” (Jt. App. p. 38); “then I will assume 
from what has been said here(?), and I am assuming also 
from what she (appellee) will testify to that she made 
an effort at reconciliation. Let’s go on” (Jt. App. p. 38); 
“I am going to assume, from what he (appellant) has 
said, that there was a relationship between him and this 
woman Dennis that gave the wife some misgivings with 
respect to their marriage” (Jt. App. p. 45); “I will as¬ 
sume that if he gets a divorce he will marry her, too” 
(Jt. App. p. 57). With no evidence as to the value of the 
furniture belonging to the parties herein at the time of 
their separation before it, and in the face of appellant’s 
assertion, under oath, in his reply to the counterclaim 
(Jt App. p. 7) that same had a value of about $2000.00, 
the court below stated: “I assume some of it was gifts 
from relatives and that the total value on the market 
wouldn’t be over $600.00 in 1933. So don’t let’s go into 
that” (Jt. App. p. 62). The trial Court even went to the 
length of “making a suggestion to the witness, (appellee) 
in the form of a question,” (Jt. App. p. 60), while con¬ 
struing the testimony of appellant in a manner unwar¬ 
ranted by any fair implication therein. (Jt. App. pp. 66- 
67. cf: Jt. App. p. 37). 

Appellant respectfully draws this Court’s atention to 
the observation that the antagonistic and partisan attitude 
of the trial judge toward him even survived the proceed- 
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ings proper in this cause. After the case was in—“and at 
time of the decision” the court adverted to appellant as a 
congenital liar and as a person in whom there was no 
truth,”—even though there was no conflict in the testi¬ 
mony upon any material fact. (Jt. App. pp. 17-18). Simi¬ 
larly, in a published memorandum opinion the court below 
declared appellant to be an ingrate for allegedly seeking 
to cast off appellee after having permitted her “to pay 
for in the most part his education” (Jt. App. p. 10),—a 
proposition as irrelevant as it is legally unsupportable. 

Federal Court of Appeal have not limited their author¬ 
ity to reverse a judgment in a case tried to a Court with¬ 
out a jury where hostility and bias were present, to the 
statutory provisions governing disqualifications. Whitaker 
v. McLean, 73 TJ. S. App. D. C. 259, 118 F. 2d 596. In 
that case, this Court stated: “but a right to be tried by 
a judge who is reasonably free from bias is but a part 
of the fundamental right to a fair trial,” and reversed 
the judgment below even though this Court was of the 
impression, based on an examination of the record, that 
the decision rendered was a correct one on the merits. See, 
also, Mo skin v. TJ. S., 143 F. 2d 129; TJ. S. v. Mroz, 136 F. 
2d 221, appeal dismissed, 320 TJ. S. 805, 88 L. Ed. 487. 

A special finding being the “fruit of judicial ascertain¬ 
ment”, Allen v. TJ. S., 10 F. 2d 807, the conclusion is com¬ 
pelling that the findings made by the trial Court in this 
cause do not meet this standard. The words spoken by 
Judge Frank in TJ. S. v. Forness, 125 F. 2d 928, cert den. 
316 TJ. S. 694, 86 L. Ed. 1764, are readily applicable in 
the present connection: “We stress this matter because 
of the grave importance of fact finding. The correct find¬ 
ing, as near as may be of the facts of a law suit is fully 
as important as the application of the correct legal rules 
to the facts as found. An impeccable ‘right’ legal rule 
applied to the ‘wrong’ facts yields a decision which is as 
faulty as one which results from the application of the 
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wrong legal rale to the right facts ... to ascertain the 
facts is not a mechanical fact It is a difficult art, not a 
science.” 

CONCLUSION 

For all of the reasons hereinabove given, appellant prays 
that the judgment rendered by the Court below in this 
cause be reversed. 

Respectfully submitted, 

Keith L. Seeqmtllbb, 

Ibvhtg Wiustsb, 

Attorneys for AppeUanL 
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77 Filed Nov 3 1948 Harry M. Hall, Clerk 

IN THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT 
OF COLUMBIA 
JOHN A. COCCI, 

1248 31st Street, N. W., 

Washington, D. C. 

Plaintiff 

v. 

ROSE M. COCCI, 

Leominster, Massachusetts, 

Defendant 

Civil Action No. 4519-’48 

Complaint for Divorce 
on Grounds of Separation 
for More Than Five Tears 

1. The plaintiff is a citizen of the United States and 
now is and has been for more, than two years immediately 
prior to the filing of this complaint a citizen and resident 
of the District of Columbia; upon information and belief 
the defendant is a citizen and resident of Leominster, 
Massachusetts 

2. Heretofore, to wit, on October 12,1933 the plaintiff 
and the defendant were united in marriage in the City of 
Leominster, State of Massachusetts; no children were bom 
of this union. 

3. Continuously from the date of their marriage on 
October 12, 1933 until, to wit, August 15, 1940 the plain¬ 
tiff and the defendant lived together as man and wife in 
the State of Massachusetts. On or about the 15th day of 
August, 1940 the plaintiff and the defendant ceased living 
together and have continuously lived apart voluntarily 
without cohabitation at any time since said date of separa¬ 
tion. 
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- 4 From August 15,1940 to September, 1941 the plain¬ 
tiff lived at the home of his parents at 233 Tisdale Street, 
Leominster, Massachusetts; from September, 1941 to Octo¬ 
ber, 1942 the plaintiff lived at Attleborough, Massachu¬ 
setts; from October, 1942 to October, 1946 the plaintiff 
was away from the State of Massachusetts as a member 
of the armed forces of the United States, serving during 
all of said period in the United States Navy; from 
78 October 17, 1946 to the present time the plaintiff 
has been a civilian employee of the United States 
Navy in Washington, D. C. where he has since resided. 
His addresses in Washington, D. C. have been 2021 Massa¬ 
chusetts Avenue until June, 1948 and thereafter 1248 31st 
• Street, Northwest. 

WHEREFORE, these premises considered, the plain¬ 
tiff prays: \ ; 

1. That the process of this court may issue against the 

defendant requiring her to appear and answer the exi¬ 
gencies of this complaint. .. 

2. That a decree be passed herein dissolving the bond 
of marriage heretofore existing between the plaintiff and 
the defendant, granting the plaintiff an absolute divorce. 

3. And for such other and further relief as to the court 
may seem just and proper. 

* /s/ John A Coed 

. y - John A Cocci, Plaintiff 

DISTRICT OF COLUMBIA, ss: 

John A Cocci, being first duly sworn, deposes and says 
that he has read the f oregoing complaint by him subscribed 
and knows the contents thereof, and that the same is true 
to his own knowledge, except as to the matters therein 
stated to be alleged upon information and belief, and that 
as to those matters he verily believes it to be true. ' 

. /s/ John A. Coed 

John A Coed ' 
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Subscribed and sworn to before me this 2nd day of No¬ 
vember, 1948. 

/s/ Susanne McB. Farnsworth 
Notary Public 

My commission expires 3-14-53 

• • • • 

79 Filed Dec 6 1948 Harry M. Hull, Clerk 

Answer 

Comes now the defendant, Bose M. Cocci, and for an 
Answer to the Complaint filed herein respectfully shows 
to this Honorable Court as follows: 

1. She admits that the plaintiff is a citizen of the United 
States but can neither admit nor deny that the plaintiff 
has been for more than two years immediately prior to 
the filing of the Complaint herein a resident of the District 
of Columbia. She admits that she is a citizen and resi¬ 
dent of Leominster, Massachusetts. 

2. She admits the allegations of Paragraph 2 of said 
Complaint 

3. She admits that after the date of her marriage to 
the plaintiff, she and the plaintiff lived together as man 
and wife within the State of Massachusetts until to wit 
September 22, 1940. This defendant denies that she and 
the plaintiff voluntarily separated on August 15, 1940 but 
avers, on the contrary, the plaintiff abandoned and deserted, 
without just cause, the defendant on or about September 
22,1940 for another woman after the plaintiff had informed 
your affiant that he was in love with this other woman. 
Tour affiant says further that the plaintiff’s departure was 
completely against her wishes and that she did everything 

within her power to maintain the marriage; that she 

80 attempted, on several occasions, to obtain a recon¬ 
ciliation and have the plaintiff return to live with; 

her as husband and wife but that he refused. 
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4. She can neither admit nor deny the plaintiffs ’ resi¬ 
dences stated in Paragraph 4 of the plaintiff’s Complaint 
subsequent to his abandonment and desertion of her on 
or about September 22,1940. 

5. She avers that she has always been ready and willing 
to live with the plaintiff as husband and wife but he has 
refused to attempt any reconciliation. 

Wherefore, the premises considered the defendant prays 

1. The plaintiff’s Complaint be dismissed with costs 
and counsel fees awarded to the defendant. 

2. For such other and further relief as to the Court 
may seem just and proper. 

Co water-Claim 
(Maintenance) 

1. The defendant is a citizen of the United States and 
is a resident of Leominster, Massachusetts. 

2. The plaintiff is also a citizen of the United States 
and now living within the District of Columbia. 

3. Plaintiff and the defendant were lawfully married 
on October 12, 1933 in the City of Leominster, State of 
Massachusetts; no children have been bora as a result 
of said marriage. 

4. Plaintiff and the defendant lived together as hus¬ 
band and wife, within the State of Massachusetts, from 
the date of their marriage until September 22, 1940, at 
which time the plaintiff, without just cause, abandoned 
and deserted the defendant for another woman. The de¬ 
fendant has made numerous efforts to attempt a recon¬ 
ciliation but the plaintiff has refused to live with 

81 her as husband and wife. 

5. The plaintiff agreed to pay to the defendant, 
for her support and maintenance, the sum of ten ($10.00) 
dollars per week which he did pay to her from November 
25,1940 until August 25,1941; at that time, he reduced his 
payments to six ($6.00) dollars per week which sum he 



6 A 


paid to her from August 25,1941 until September 15,1941. 
Thereafter she received nothing from the plaintiff until 
December 1, 1941, when he resumed payments to her in 
the sum of five ($5.00) dollars per week until December 26, 
1941. Since the latter date, the defendant has received 
nothing from the plaintiff. 

6. The defendant is employed and receives a salary in 
the sum of thirty-four ($34.00) per week. Your affiant is 
informed and therefore believes that the plaintiff is now 
employed as a civilian employee with the United States 
Navy, within the District of Columbia, and that he receives 
a salary of approximately five thousand ($5,000.00) dol¬ 
lars per annum. 

Wherefore, the premises considered the defendant prays 

1. That she be awarded maintenance, pendente lite and 
permanently, for her support. 

2. Counsel fees and costs of this action. 

3. For such other and farther relief as to the Court 
may seem just and proper. 

/s/ Bose M. Cocci 
- Bose M. Coed 

COUNTY OF WOBCESTEB 
COMMONWEALTH OF MASSACHUSETTS 

Bose M. Cocci, being first duly sworn, deposes and says 
that she has read the foregoing Answer and Counter- 
Claim by her subscribed and knows the contents 
82 thereof, that the matters and things stated therein 
of her personal knowledge are true, that the matters 
stated therein upon information and belief, she believes 
to be true. 

• /s/ Bose M. Coed 
Bose M. Coed 

Subscribed and sworn to before me this 3rd day of 
December, 1948. 

/s/ James Billeree 
Notary Public 

• • • • 
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Reply to Counter-Claim 

For reply to defendants Counter-claim for Maintenance 
the plaintiff states: 

I 

1. That defendants claim for maintenance was fully 
satisfied and discharged as part of a property settlement 
between them at the time they ceased to live together in 
the Fall of 1940. At the time of said separation the de¬ 
fendant received in lien of maintenance all of the property 
of every kind and description then owned by the plaintiff 
and the defendant or either of them excepting only the 
plaintiffs wearing apparel and personal effects. The 
property thus received by the plaintiff consisted of the 
following: 

(a) Personal jewelry of the plaintiff of the approximate 
value of Two Hundred ($200.00) Dollars. 

(b) Bank account in the approximate amount of One 
Thousand ($1,000) Dollars. 

(c) Household furniture of the approximate value of 
Two Thousand ($2,000) Dollars. 

(d) Shares of stock of the Phoenix Plastic Company 
of the approximate value of One Thousand Five Hundred 
($1,500) Dollars. 

(e) - Automobile of the approximate value of Four Hun¬ 
dred Fifty ($450.00) Dollars. 

2. Plaintiff admits that he made certain monthly pay¬ 
ments to the defendant as alleged in paragraph 5 of her 

counter-claim; but plaintiff alleges that these were 
84 not made as maintenance payments but as considera¬ 
tion for release of the automobile, referred to above, 
by the defendant to the plaintiff. 
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That the defendants claim against the plaintiff for 
maintenance has been adjudicated adversely to her in an 
earlier judicial proceeding brought by defendant in the 
Probate Court for the County of Worcester, commonwealth 
of Massachusetts on or about January 5, 1942. 

m 

1. That the defendant is able to work and is in fact 
profitably employed and that her earnings are adequate 
to provide all of her reasonable needs. For lack of infor¬ 
mation the plaintiff can neither admit nor deny that de¬ 
fendant earns Thirty-four ($34.00) Dollars per week as 
alleged in her Counter-claim, but, in so far as it may be 
material to any issue in this cause, will require strict 
proof. Plaintiff alleges, however, that among other con¬ 
siderations accruing to defendant by reason of her em¬ 
ployment are certain valuable retirements benefits provid¬ 
ing substantial reserve for her old age; and that the de¬ 
fendant has now been accruing rights to said retirement 
benefits over a period of more than twenty (20) years. 

2. The plaintiff’s aged mother is dependent upon him 
for support and he contributes to her support substantial 
amounts from time to time as her needs require averaging 
approximately Forty-five ($45.00) Dollars for each month 
since the death of plaintiff’s father in August, 1946 and 
likely to average that amount or more for each month in 
the future so long as the said mother of plaintiff shall live. 

WHEREFORE, these premises considered the plaintiff 
prays that the defendant’s Counter-claim be dismissed. 

/s/ John A. Cocci, 

John A. Cocci, Plaintiff 
DISTRICT OF COLUMBIA, ss: 

John A. Cocci, being first duly sworn, deposes and 
85 says that he has read the foregoing Reply to Coun¬ 
ter-claim by him subscribed and knows the contents 
thereof, and that the same is true to his own knowledge, 
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except as to the matters therein stated to be alleged upon 
information and belief, and that as to those matters he 
verily believes it to be true. 

/s/ John A Cocci 
John A Cocci 

Subscribed and sworn to before me this 22nd day of 
December, 1948. 

/s/ Susanne McB. Farnsworth 
Notary Public 

My commission expires 3-14-53 

• • • # 

86 Filed Mar 21 1950 Harry M. Hull, Clerk 

Memorandum Opinion 

At the conclusion of this case the Court had thought 
that it possibly was controlled by Parks v. Parks, 73 App. 
D. C. 93, but a careful reading of that case and of the 
later case of Martin v. Martin, 82 TJ. S. App. D. C. 40-41-42 
leads it to conclude that without question the latter case 
governs, for even though the defendant had petitioned a 
Massachusetts Court in 1942 for injunctive relief, support, 
and a declaration to the effect that she was living apart 
from her husband for justifiable cause, she never at any 
time, and most certainly not from that date, acquiesced in 
the separation during the statutory period. 

The word “voluntary” as the Court of Appeals said in 
the Martin case, quoting the Court of Appeals of Mary¬ 
land—” • # • connotes an agreement, and unless the par¬ 
ties agree to live apart the separation cannot be volun¬ 
tary”, Martin v. Martin, 82 U. S. App. D. C. 41—and as 
the Court well observed in that case, both in the so-called 
Parks and Buford cases there was no attempt at reconcilia¬ 
tion. # . 

In the instant case the wife was unaware for a long time 
as to her husband’s whereabouts and subsequently made 
an effort through her spiritual advisor to contact him and 
inform him of her continued desire to return to him. This 
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was admitted by the husband on the stand and is the sole 
aspect of his testimony in which the Court places any 
credence. The wife, on the other hand, reiterated in her 
testimony her denial of acquiescence in the separation, and 
in addition further reiterated her present desire for recon¬ 
ciliation. 

87 I find that her manifest antipathy to the dissolu¬ 
tion of the marital status has been persistent and - 
' constant and in good faith, and that she has persevered 
* in what has always been her desire, namely to preserve at 
all costs the marriage. The husband, however, after per¬ 
mitting the wife to pay for in the most part his education 
i so as to better his position in the world, now desires to 
cast her off like an old garment for a new inamorata, whose 
i presence it is apparent he has connived at here in the 
District. 

See also Shakespeare: “As You Like It”. Act H, 
Scene 7, L. 174. 

The complaint for divorce is dismissed and plaintiff is 
j ordered to pay the defendant, who earns Thirty Four Dol- 
' lars a week and lives with an aged father who is sporadi¬ 
cally employed, Fifty Dollars a month together with 
counsel fees and costs. 

Counsel will prepare proper order. 

/s/ Matthew F. McGuire 
Judge 

3/21/50 

March 21,1950 

• • • • 

' 88 Filed Mar 30 1950 Harry M. Hull, Clerk 

« _ ' 4 , . 

Order 

This matter having come before the Court upon the 
pleadings filed herein and the evidence adduced, after argu¬ 
ment of counsel pertaining thereto, it is by the Court 
this 30th day of March, 1950 


ha 


« ADJUDGED, ORDERED AND DECREED: u ;v, 

*■. L The Complaint be and the same hereby is dismissed. 

2. t Until farther Order of this Court, the plaintiff shall 

pay to the defendant, the sum of Fifty Dollars ($50.00) 
per month. The first payment in the sum of Fifty Dollars 
($50.00) shall be paid on the 1st day of April 1950 and a 
like sum shall be paid on the 1st day of each and every 
month thereafter. ^ A v ;• ^ is, : w! 

3. The plaintiff shall pay to the defendant’s counsel, as 
and for defendant’s counsel fees, the sum of Three Hun¬ 
dred Dollars ($300.00). 

• 4. The plaintiff shall pay to the defendant as and for 
her costs incurred in defending this Action, the sum of 
One Hundred Dollars ($100.00).. 

/s/ Matthew F. McGuire ... 

Judge ... 

• • • • 

89 Filed Apr 6 1950 Harry M. Hull, Clerk 

, r 

• ' . ‘ ^ w i . r ’ i * 

Findings of Fact and Conclusions of Law 

This matter having come before the Court upon the 
pleadings, filed herein, the evidence adduced in open Court, 
after argument of counsel, and in consideration thereof, 
the Court makes the following findings of fact: 

1. The plaintiff and the defendant were duly married 
at Leominster, Massachusetts, on October 12, 1933; there 
were no children bora as a result of said marriage. 

2* The plaintiff and defendant resided together as hus¬ 
band and wife, in Leominster, Massachusetts, until October 
26,1940 at which time the plaintiff, without cause, deserted 
the defendant 

3. The defendant, since her marriage has resided con¬ 
tinuously in Leominster, Massachusetts. 

4. Shortly after the plaintiff deserted the defendant, he 
moved his residence to Attleboro, Massachusetts, where he 
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resided until October of 1942 at which time he joined the 
United States Navy and remained with the Armed Forces 
until 1946. In October of 1946 after his discharge from 
the service and having received governmental employment, 
the plaintiff came to the District of Columbia to live and 
he has resided here continuously from that date. 

5. In November of 1940, the plaintiff and defendant en¬ 
tered into an agreement for her support, since apparently 

plaintiff was determined not to live with her, having 
90 evinced an interest in another woman—which inter¬ 
est has continued, the woman in question being now 
present in the District of Columbia. The plaintiff con¬ 
tributed to the defendant for her support the sum of Ten 
Dollars ($10.00) per week until August 25, 1941; at that 
time he reduced his payments to Six Dollars ($6.00) per 
per week which sum he paid to her until September 15, 
194L Thereafter, the plaintiff discontinued payments and 
the defendant was compelled to file a petition in a Massa¬ 
chusetts court for injunctive relief, support and to sup¬ 
port the latter a declaration to the effect that she was 
living apart from her husband for justifiable cause. 

6. The defendant has never voluntarily acquiesced in 
the breaking up of the marriage and has always been ready 
and willing to resume the marital status. All during the 
plaintiff’s tour of duty with the Armed Forces, and until 
she had notice of the filing of this complaint, she had no 
knowledge of his whereabouts, although she has made pe¬ 
riodic efforts, through her spiritual adviser, to contact 
the plaintiff and inform him of her continued desire to 
return to him. Even, at this late date, the defendant de¬ 
sires a reconciliation and so testified. 

7. The plaintiff is now employed and earns presumably 
Seven Thousand Six Hundred Dollars ($7,600.00) per 
annum or thereabouts. The defendant is also employed 
and earns a “take home” pay of One Thousand Seven 
Hundred Sixty Eight ($1,768.00) per annum, and resides 
with an aged father who works sporadically. 
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Conclusions of Law 

From the foregoing findings of fact, the Court makes 
the following conclusions of law: 

1. The plaintiff has been domiciled in the District of 
Columbia since October 1946 and this Court has juris¬ 
diction of this Action in and by virtue of the provisions 
of Title 16, Sec. 401 of the Code of Laws for the District 
of Columbia (1940 ed. as amended). 

2. The separation of the plaintiff and the defendant 
has not been voluntary on the part of the defendant. 

91 Unless the separation is voluntary as to both parties, 
it is not a voluntary separation within the meaning 

of Title 16, Sec. 403 of the Code of Laws for the District 
of Columbia (1940 ed. as amended). This action is con¬ 
trolled by Martin v. Martin, 82 U. S. App. D. C. 41; 160 
F. (2d) 20, and is distinguishable from Parks v. Parks, 
73 U. S. App. D. C. 93; 116 F. (2d) 556. 

3. The plaintiff has failed to prove the allegations of 
his Complaint and it should be dismissed. 

4. The plaintiff shall pay to the defendant the sum of 
Fifty Dollars ($50.00) per month plus costs and counsel 
fees. 

/s/ Matthew F. McGuire 
Judge 

4/6/50 

• • • • 

92 Filed Apr 10 1950 Harry M. Hull, Clerk 

Denied McGuire J. 4/21/50 
Motion to Amend Findings of Fact and 
for a New Trial 

I 

♦ 

Comes now the plaintiff in the above entitled case and 
moves that the findings of fact entered herein on April 6, 
1950, be amended as follows: 







14 A 


1. Finding No. 2 should be amended by inserting period 
after the figures 1940 and by striking therefrom the re¬ 
maining portion of that finding. 

2. Finding No. 4 should he amended by striking there¬ 
from the words “deserted the defendant”, appearing in the 
first line of said finding and inserted in lieu thereof the 
words “and the defendant ceased living together”. 

3. Finding No. 5 should be amended by striking there¬ 
from the words in the second, third, fourth and fifth line 
of said finding as follows; “since apparently plaintiff was 
determined not to live with her, having evinced an interest 
in living with another woman which interest has continued, 
the woman in question being now present in the District 
of Columbia.” Finding No. 5 should be further amended 
by adding at the end thereof the following sentence; “The 
court denied separate support to the defendant and entered 
an order prohibiting plaintiff from imposing any restraint 
on the personal liberty of the defendant ” 

4. Finding No. 6 should be amended to read in its en¬ 
tirety as follows: “Subsequent to January 5, 1942, the 
plaintiff and the defendant neither saw each other nor 
communicated with each other in any manner whatsoever.” 
There is no showing that the defendant, subsequent to said 
date made any attempt to communicate with the plaintiff. 

n 

Plaintiff moves that a new trial be granted in this case 
for the following reasons: 

1. The finding of the court that “The defendant has 
never voluntarily acquiesced in the breaking up of the 
marriage and has always been ready and willing to re¬ 
sume marital relations” is (a) against the weight of the 
evidence, and (b) not supported by any substantial evi¬ 
dence. 

2. The finding of the court that defendant “has made 
periodic efforts through her spiritual advisor, to contact 
the plaintiff and inform him of her continued desire to re¬ 
turn to him” is (a) contrary to the weight of the evidence 
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and (b) not supported by any substantial evidence. 
93 3. Having dismissed the complaint for divorce the 

court erred in making an award to defendant for 
her support Jurisdiction of her claim for support is in 
the . Probate Court of Worcester County, Massachusetts 
under a decree entered thereon January 5,1942 (pi. Ex. 2). 

4. Having dismissed the complaint for divorce the court 

erred in giving consideration to and being influenced by 
evidence bearing upon the division of . property between 
the parties and of the defendant’s entitlement to separate 
Support •*’' ' v - v ' ; 

5. The court erred in considering and in being influenced 

by the defendant’s testimony at the trial that she desires 
a reconciliation. *: ' V , ^ a ^ 

6. The court erred in considering and being influenced 

by testimony concerning plaintiff’s acquaintance with one 
Barbara Dennis. ^ > 

• • -V-*< .• r.- • 

7. Since the trial of this case plaintiff has discovered 
new evidence tending to show that defendant did not un¬ 
derstand the distinction between divorce, which terminates 
marriage, and voluntary separation which is ground for 
divorce under the law of the District of Columbia and that 
the intended meaning of her testimony was that while she 
has always objected to divorce she has not in fact ob¬ 
jected to living apart from plaintiff since January, 1942. 
This newly discovered evidence consists of: a statement 
made after the trial by defendant in the presence of plain¬ 
tiff’s attorney to the effect that it would be better as far 
as she is concerned if the plaintiff were dead, then she 


could marry again. 
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i 8. Comments of the court made after the evidence was 
all in, including comments made in its memorandum opin¬ 
ion and its findings of fact, disclose hostility toward plain¬ 
tiff and partiality adverse to him that are disqualifying 
under the principles laid down in Whitaker v. McLean*, 
73 App. D. C. 259. 


Mi* ***iv • ^>.?V2 si 

.• ) v,: " leyidfer 
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/s/ Keith L. Seegmiller 
Keith L. Seegmiller 

Attorney for Plaintiff 
1616 Eye Street, N. W. 
Washington, D. C. 


96 Filed May 3 1950 Harry M. Hull, Clerk 

Order Overruling Motion for New Trial 
& to Amend Findings of Fact 

Upon the motion filed herein by the Plaintiff To Amend 
Findings of Fact and, for a new trial, it is this 21st day 
of April, 19 50, ordered that said motion be, and the same 
is hereby overruled. 

HARRY M. HULL, Clerk, 

By /s/ William L. Poland 
Deputy Clerk. 

By direction of 
Judge McGuire 
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Filed May 19 1950 Harry M. Hull, Clerk 


Motion to Make Remarks Part of the Record 

Comes now the plaintiff in the above entitled case and 
moves that the Court restate for the record certain re¬ 
marks made but not recorded during the trial, to wit; in 
conversation with counsel at the bench out of the hearing 
of the reporter, the Court referred to the plaintiff in 
substance and effect at least, and to the best recollection 
of the undersigned literally, as an inveterate liar and a 
disreputable scoundrel. This Motion requests that these 
words or such similar words as may be accurate in the 
matter be approved by the Court for inclusion in the 
record. 


I 


17 A 


‘ Memorandum in Support of the Foregoing Motion 

The plaintiff will take an appeal from the judgment in 
this case and as one of his points he will urge before the 
Court of Appeals that the trial Court developed hostility 
and partiality adverse to plaintiff which were disqualify¬ 
ing under the principles laid down in Whitaker v. McLean, 
73 App. D. C. 259. This contention will be based upon 
statements made by the Court orally after all the evi¬ 
dence had been introduced (Tr. pp. 75, 76), in the written 
opinion filed after the trial and statements referred to 
above made in conversation at the bench. 

Failure to challenge these comments promptly and to 
have them stated for the record is excusable since their 
import was not apparent at the time they were made. 

They are significant primarily in relation to similar 
98 statements made by the Court later including those 
made in the written opinion filed after the trial was 
dosed. Considered separately the tendency of any 'one 
of these statements to show hostility is limited. In the 
aggregate their effect is unmistakable. 

/s/ Keith L. Seegmiller '• 

Keith L. Seegmiller ^ 

• Attorney for Plaintiff 
1616 Eye Street, N.W. 

<■ Washington, D. C. 
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Filed May 24 1950 Harry M. Hull, Clerk 
JOHN A. COCCI, Plaintiff 


v. 


t '} 


‘ r «• ■*«***'#* 

"j <•« •< v« » A 

y w * * * A J* • ' . 


BOSE M. COCCI,. Defendant, <■ < g . c j'j j 

; 4«tionNq. 4519-48; - -..‘ j*j0 *0 

Denied McGvire^J. 5/24/50 ;., r 

Order 

. i * •>»'V . ,4 ■ * * ** 

. # * ) •’ . • . ‘ *• 

Upon consideration of plaintiff’s Motion To Make Be- 
marks Part of The Record it is, this day of May, 1950. 
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Ordered that the record may show that daring the trial 
of the above entitled case and out of the hearing of the 
court reporter the Court referred to the plaintiff as 
“If counsel’s recollection is no better than stated—then 
obviously no such order even if pertinent could be signed. 

1 What the Court said after the case was in—and at time of 
the decision was that in its opinion plaintiff was a con¬ 
genital liar and the truth was not in him” and that still 
stands. 

McGuire, J. 

5/24/50 

• • • • 

1 100 Filed Jun 1 1950 Harry M. Hull, Clerk 

Order 

Upon consideration of the plaintiff’s Motion To Make 
Remarks Part of the Record, filed herein, and defendant’s * 
Memorandum of Points and Authorities in opposition 
thereto, it is by the Court this 1st day of June, 1950 
ORDERED 

That said Motion be, and the same hereby is, denied. 

/s/ Matthew F. McGuire 
Judge 

• • • • 

101 Filed May 29 1950 Harry M. Hull, Clerk 

iNotice of Appeal 

Notice is hereby given that the plaintiff hereby appeals 
to United States Court of Appeals for the District of 
Columbia Circuit from the final order entered herein on 
March 30,1950. 

/s/ Keith L. Seegmiller 
Keith L. Seegmiller 

Attorney for Plaintiff 
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Let attachment issue as prayed for, to the 
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Judge of Probate Court -• 
A true copy of Decree, > 

Attest: 

fs/ Grace L. Grout 
Ass’t Register.c 
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COMMONWEALTH OF MASSACHUSETTS * 

jrcester, ssl A r 

a Probate Court holden at Worcester, 


and for said County of Worcester, on the fifth day of 
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January, in the year of our Lord one thousand nine hun¬ 
dred and forty-two. 

On the petition of Rose M. Cocci of Leominster, in said 

County,_the wife of John A. Cocci, of 

Attleborough, vn the County of Bristol, praying that said 
Court will—by its order, prohibit her said husband from 
imposing any restraint on her personal liberty, and—-make 
such_order as it deems expedient con¬ 
cerning her support,- 

Due notice of said petition having been given to the said 

husband-and 

it appearing to the Court that said- 

petitioner for justifiable cause is actually living apart from 
her said husband: 

It is ordered- 


that said husband- 

be and he hereby is prohibited from imposing any restraint 

on the personal liberty of said petitioner,- 

until the further order of said Court. 

Harry H. Atwood 

Judge of Probate Court 
• • • • - 


3 . Proceedings 

• • • • 

f 

John A. Cocci, 

• • • • 

Direct Examination 
BY MB. SEEGMILLEB: 

Q Will you state your full name, please? A John A. 
Coed. 

Q You are the plaintiff in this case? A Yes. 
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* *i Q And yon are the husband of the defendant, Bose M. 
Coed! A* Yes. ; i? n2t •-,£.& & xj j jei I 

Q When and where were you married, Mr. Cocdt A 
Leominster, Massachusetts, October, 1933. ^ K’di i-V-A 

* THE COURTS When in October! 

THE WITNESS: The 12th, sir. *-»’• *=■ * t ^A is3'"-3 
MB. SEEGMILLEB: I have a certified copy of the 
marriage certificate which I would like to offer in evi¬ 
dence. V-* - -'■* ’•?&* *• 'i . 'i. 


MB. LAMENSDORF: No objection. ; Xl il 
4*-'- (Certified copy of marriage certificate marked 
and received in evidence as Plaintiff’s Exhibit No.-L} 

* BY MB. SEEGMILLEB psJ* y . 

Q Were there any children born of this marriage !<A 
No, sir. 2^x1 A'' <>• 

Q Are you living with your wife now! A No, sir. ~ 
Q When did you last live with her? -A bln 1940. ^ 
x Q Will you state the circumstances leading up to the 
separation and the separation itself! A She very evi¬ 
dently was extremely selfish, greedy, and there was con¬ 
stant bickering during the seven years of our married life, 
and even to the point that I wasn’t allowed to assist my 
family in a monetary way during that period, during those 
depression years, because I was the eldest in the family 
of eight and my folks needed assistance from time to time. 
- It even got so bad at one point that I loaned my mother 
$5 and I never heard the end of that. - During those seven 
years in time I was employed with the duPont Company, 
which was nearby, and I continued my education evenings, 
which I had started back in 1930 after leaving high school, 
and I didn’t get much encouragement along those lines, 
because it was felt that I had a satisfactory job and 
5 I shouldn’t be trying to become so well educated. ^ 
The bickering kept on and on many occasions 
Mrs. Coed took to the tossing of a fork or a spoon across 
the table at me, even to the extent of telling metogetthe 
hell out any time I felt like getting out 
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. Q And yon did leave on what date! A Sometime in 
August, 1940,1 am not certain of the specific date. 

Q Tell ns every place yon have lived since that time. 
A I lived at home with my mother, which is in Leomin¬ 
ster, Massachusetts, at 233 Tisdale Street, from that date 
until August, 1941. 

At that time I took a teaching job in Attleboro, Massa¬ 
chusetts, and was there until October, 1942, at which time 
I entered the Navy. I was in the Navy until October, 
1946. 

Q Where were you stationed in the Navy! A Navy 
Air Station, Quonset Point, Bhode Island. 

1 Q And you were at that one station during all the 
time you were in the Navy ! A Yes. 

Q That was when! A Until October, 1946. 

Q Then where did you go! A I came to Washington 
at that time and took a position with the Bureau of 
6 Aeronautics, Navy Department. 

Q And you have lived in Washington since that 
time!- A Yes,sir. 

Q Your position at the Bureau was a permanent posi¬ 
tion! A It was temporary for a year and a half. 

' Q It is permanent now! A It is permanent now. 

1 Q What property did you have, you and your wife, at 
the time you were living together, and what happened to 
it! A We had five rooms, I suppose you call it, an apart¬ 
ment down here; we refer to them as tenements and flats 
up there, but it was all brand new furniture and most of 
it was gifts from our own immediate families. 

We also had a small amount of money in the bank, I 
don’t recall the specific amount of that 

In addition to that we had purchased shares or loaned 
money to her sister’s husband for a business venture, to 
. the extent of about $1^500. 

We also owned an automobile, and at the time of the 
separation I left everything at the time. I didn’t take 
anything with me but a desk that was given to me by my 



23 A 


mother on my twenty-fifth birthday, that I took home with 
me. Other than that everything was left to her.Gi£-^;i~V. 
At the time of the separation she chose to discard 
. theautomobile. i:s~~ ia:* i u r * kT'v' - ’i)-.'/. 

.7 « , THE COURT ti: You gave it to herf-~V4s& ” 

THE WITNESS: Yes. 1b a i ■ hurai 


- THE COURT: Let’s forget that and go on.v T ;(i*r 4-24. , 


MR. SEEOMILLER::: There J were some j payments 
made and possibly in consideration of this automobile I 
believe a statement may help. - ■.waa&r/#* 

THE COURT: I understood you to say that with the 
exception of one desk he let her have everything. | ■*>.** 

RY MR. RFiFftMT TJiTCR ^* -i-v. L 

Q Bid . yon later get the automobile, Mr. Cocci! A 
Yes, sir. -v .. > :•. jp.* .» v;s, /;,:*> •** j Jl’r&vY 

..; Q Will yon state the circumstances under which yon 
got the automobile! A In consideration of paying her 
$10 a week..' .. 

.; Q And did you pay that $10 a weekf A I did. ■.«/ j 
Q For approximately how long! A Approximately a 

jrCcir* . ,* v ;v *5, 


Q Was your wife employed at the time you were 
marriedf A Yes, sir^. H&*. p*. . Jw-'-faH : 

Q What was the nature of her employment! - A/ I 
don’t know the exact nature of her employments She was 
employed by the Standards Division of the duPont plant 
Q Was it office work! Yes, sir; L-r'«T *> \ 

8 Q Do you know about how much she was earn¬ 
ing at that time!*■. A I would approximate it at 
that time probably about $1,000 a year. £ 

Q And what were you working at at that time while 
you were living with her! A I was a machinist -r,? , ■:• ; 

Q -What were you earning! AlI iyaried from $l^^ 
at the time I beganmiR the, companyin 1930and about 
the time I left in 19401 was earning about $2,500. 

IQ Do you recall that your wife brought a proceeding 
against you in the court of Massachusetts! A- Yes, sir. 


'*■ V ‘ v 
2 1 '> 


■ . r vv \i 

• * ‘ r r * 


■ . :v *** 


r * 

** e *'» *•* v* *' 


■ * 
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Q Was that before or after you had ceased paying 
the $10 a week on the automobile? A Would you repeat 
that? 

Q Was that suit brought before or after you had ceased 
paying the $10 a week on the automobile? A That was 
brought afterwards. 

MR. SEEGMILLER: I have a certified copy of a de¬ 
cree entered in a limited divorce proceeding between these 
people in Massachusetts, which I would like to offer in 
evidence. 

! MR. LAMENSDORF: If Your Honor please, I can’t 
see where it would serve to add anything in this 
9 case, and on that ground I object to it 

MR. SEEGMILLER: This suit is based upon 
voluntary separation. We wanted to show this positive 
act of the wife not only consenting but absolutely prohib¬ 
iting him to come back to live with her. It may be further 
proof on the matter of support and maintenance in this 
case; it shows that although she requested an order for 
her support the court denied it. 

BY MR. SEEGMILLER: 

Q When did you last see Mrs. Cocci before this morn¬ 
ing? A The date that she had me in Superior Court in 
Worcester, Massachusetts. 

Q That was the date of the proceeding you mentioned? 
A Yes, I think it was in January, 1942. 

Q You have never seen her since then until this morn¬ 
ing? A I have not 

MR. SEEGMILLER: You may cross-examine. 

Cross-Examination 
BY MR. LAMENSDORF: 

Q Mr. Cocci, when did you come to the District of 
Columbia? A October 17,1946. 

Q Were you then discharged from the Navy? A 
Yes, sir. 


10 
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_ Q Where are you now working in the District of Co¬ 
lumbia? A Navy Department 

Q And what is your present salary? A $7,600. 

Q $7,600 a year? A Yes, sir. 

Q Where are you now living? A 2230 Savannah Ter¬ 
race, Southeast 

Q When did you move to 2230 Savannah Terrace, 
Southeast ? A A year ago last February. 

Q And do you have an apartment there or do you 
occupy a house ? A I have an apartment. 

Q How large an apartment do you have? A One 
bedroom. 

Q At the time of your marriage, Mr. Cocci, how much 
were you earning? A I would say roughly around 
$1,500; that is an estimation; I don’t recall exactly. 

Q And your wife at that time, I understood you to 
say, was earning about $1,000? A I would make that ap¬ 
proximation. 

11 Q About a year after your marriage isn’t it true 
that there was a decision between you and your 
wife that you would pool your income so that you could 
attend school? A There was not. 

Q Did you have a discussion with Mrs. Cocci in regard 
to furtherance of your education? A Only to the point 
that she knew I was attending school at the time we got 
married; I had been going to school three years then and 
that I desired to continue. 

Q At the time of your marriage were you a high 
school graduate? A Yes, sir. 

Q And the three years that you had been going to 
school, did that cover a period of time that you had fin¬ 
ished high school or were you then attending college? A 
I graduated in 1930 and we were married in 1933 and 
I had been going to school during that time. 

Q Then you were attending what school when you were 
married? A At the time I was married I was attending 
the Worcester Boys Trade School, taking toolmaking and 
design. 
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Q And you attended that school for three years! A 
Four years. 

Q And when did you discontinue going to the 

12 Worcester Boys Trade School! A In 1934. 

Q And then what school did you attend! A I 
attended the Worcester Junior College. 

Q And how long did you attend that college! A Four 
years. 

Q Did you receive a degree from there! A It is called 
an associate degree, yes. 

THE COURT: Called a what! 

THE WITNESS: An associate degree in engineering. 
THE COURT: Associate degree in engineering! 

THE WITNESS: Yes, sir. 

THE COURT: What sort of engineering! 

THE WITNESS: Mechanical engineering. 

THE COURT: That’s a new one on me—an associate 
degree; I have heard them all now. 

BY MR. LAMENSDORF: 

Q When did you receive that degree! A 1938. 

Q Did you continue your education thereafter! A 
Yes. 

Q And what other school did you attend! A I at¬ 
tended Northeastern University which was in the same 
building; it was operated by the same staff. 

Q And how long did you attend Northeastern 

13 University! A Until June, 1942, when I got my 
degree in business administration. 

Q During the period of time that you attended school 
in Worcester did you attend during the day or during the 
evening! A During the evenings, sir. 

Q And you would commute from Leominster to Wor¬ 
cester! A Yes. 

Q How many times a week would you go to Worcester! 
A About three. 

Q Do you recall what your tuition was at that time! 
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A That is hard to estimate since it was conducted by 
the YMCA; it was very nominal, 

THE COURT: You mean to say the tuition at North¬ 
eastern University is nominal? 

THE WITNESS: Yes, sir. 

THE COURT: What do you consider nominal? They 
run a law school there. 

THE WITNESS: Yes, sir. 

THE COURT: A university law school with a branch 
in Worcester? 

THE WITNESS: Yes, sir. 

THE COURT: And they run an engineering school? 

THE WITNESS: Yes, sir. 

THE COURT: And they run a school of liberal 
arts? 

14 THE WITNESS: Yes, they do in the Boston 
school. 

THE COURT: And they have a Worcester branch too, 
don’t they? 

THE WITNESS: I don’t know whether they have it 
in liberal arts. 

THE COURT: You say the tuition was nominal? 

THE WITNESS: Yes, sir. 

• THE COURT: How much was the engineering? 

THE WITNESS: I would estimate about $8 a semester 
hour. 

THE COURT: Do you know the tuition of Northeast¬ 
ern University Law School is about $200 a year? 

THE WITNESS: I did not. 

THE COURT: You wouldn’t call that nominal tuition, 
would you? 

THE WITNESS: No. 

THE COURT: And you say that the tuition in the 
engineering school was $8 a semester. How many semes¬ 
ters? 

THE WITNESS: I had 88 when I entered and I grad¬ 
uated with 109%. 
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THE COURT: 109y 2 ? 

THE WITNESS: Yes, sir. 

THE COURT: How many years did you go there? 
THE WITNESS: Four years. 

THE COURT: That would make your tuition about 
$200 a year, wouldn’t it? You paid $8 a semester 

15 and you had 109 semester hours, that is $800. 

THE WITNESS: I was given credit for 88 
hours when I entered. 

THE COURT: You want this record to state that you 
paid $8 a semester for your tuition in the engineering 
school at Northeastern University? 

THE WITNESS: Not in engineering, in business ad¬ 
ministration. 

THE COURT: All right 

MR. SEEGMILLER: Your Honor, I believe there is a 
misunderstanding at that point Did you say $8 a semester 
or $8 a semester hour ? 

THE WITNESS: $8 a semester I intended. 

MR. SEEGMILLER: $8 a semester? 

THE WITNESS: Yes. 

THE COURT: And how many semesters in the year? 
THE WITNESS: Two semesters. 

THE COURT: So you got your business administration 
training for $16 a year at Northeastern University? 

THE WITNESS: I am just trying to get my own 
thoughts collected there—no, I will have to change that 
to a semester hour for the period of time; that is the dif¬ 
ference between 88 and 109y> hours. 

THE COURT: How about your books? Did North¬ 
eastern University YMCA furnish the books? 

16 THE WITNESS: No, those were purchased. 
THE COURT: How about Worcester Trade 

School? 

THE WITNESS: There was no cost involved. 

THE COURT: That is run by what, the Common¬ 
wealth, or the city? 
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THE WITNESS:. It is run by the city and supported 
by Federal funds as welL . * i-'t.--- 

THE COURT: Supported by Federal funds as wellf 
THE WITNESS: Yes, sir; Smith Hughes and George 
Dean provide for support of those schools dollar for dollar. 
THE COURT: The wife was employed all this time, 

TTQ QT1 oil A? * Wt 

THE WITNESS: Yes, Your Honor. 

THE COURT: And you were living where ? L 
THE WITNESS: I was living—at what time T 
THE COURT: At the time you were going to North¬ 
eastern for your engineering and your further courses 
in business administration. 

THE WITNESS: I lived with her until 1940 and there¬ 


after for a year I lived with my folks. 

THE COURT: How many years did you go to engi¬ 
neering at Northeastern? ’ ’ ' **' . 

THE WITNESS: I went to engineering at the junior 
college. 


THE COURT: That is Northeastern University, isn’t 
it? 

17 THE WITNESS: Well, it is operated by the 


same people. • ' 

THE COURT: How long did you go there ? ' 1 -;; 

THE WITNESS: Four years. ^ : 

THE COURT: What was the tuition a semester hour 


there? 


THE WITNESS: I believe in the neighborhood of 
around $4. 

THE COURT: Allright. ‘ " - 

BY MR. LAMENSDORF: ^ 

Q Did the Young Men’s Christian Association of Wor¬ 
cester operate this school? A Yes, sir. 

Q And you say you paid them about $4 a semester? A- 
Yes, sir, when I was going to engineering school ' ; 

Q What year was that that you were in engineering 
school? A 1934 through 1938. 

• -. * , - , k* • ’ * * ^ k •' ►T ' y> . ^ ' ** * * 1*1 . 4 
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Q During that time did you and your wife pool your 
resources ? A I wouldn’t say we pooled them, no. 

Q You took care of the funds of the family, did you? 
A Well, there wasn’t any arrangement as to who was 
going to take care of it. 

Q You would tell her what you were going to spend 
and she would tell you what she was going to spend? A 
Generally that is the idea. 

18 Q Did you have a bank account at that time? 
A Yes, sir. 

Q Was that a checking account or a savings account? 
A I believe it was a cooperative share business in the 
form of a savings. 

THE COURT: You mean you were in a cooperative 
bank, what we call a building and loan association down 
here? 

THE WITNESS: Yes, sir. 

THE COUKT: How much did you pay a month on 
your shares? You paid $1 for each 200 shares; how much 
did you pay a month? 

THE WITNESS: I think it was at least $5. 

THE COURT: In other words, you bought a thousand 
dollars worth of shares? 

THE WITNESS: Yes, sir. 

THE COURT: What bank? 

THE WITNESS: I believe it was the Leominster Co¬ 
operative Bank but I wouldn’t be certain about that 
either. 

THE COURT: How many cooperative banks are there 
in Leominster? 

THE WITNESS: I believe that is the only one. 

THE COURT: So it would be the Leominster Cooper¬ 
ative Bank? 

. THE WITNESS: Yes, sir. 

BY MR. LAMENSDORF: 

Q Isn’t it true that in 1937 you and your wife 

19 decided to join your accounts that you had in the 
Leominster Federal Savings and Loan Association? 
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A If that is the Leominster Cooperative Bank. 

Q Do yon recall how mnch yon had in yonr savings 
account at the time yon decided to join yonr accounts ? 
A I don’t recall, sir. 

Q Do yon recall how mnch Mrs. Cocci had in her 
account? A I do not 

Q Before we get to the bank books I would like to go 
back to yonr schooling and ask yon whether or not it is 
true that when yon would make payments to the school 
for yonr tuition you would receive the funds from Mrs. 
Cocci? A That is not the case. 

Q I show yon this and ask yon whether or not this is 
a bill receipted for yonr tuition in 1935, the month of 
November? A I would say it is. 

Q And what is the amount of that payment? A 
$18.75. 

Q And how many of that type of payment did yon 
make during the semester? A I don’t recall. 

Q Does that refresh yonr recollection that that was 
the second payment made during that semester? A 
20 It states that. 

Q I show yon a statement dated January 14, 
1935, and ask yon whether or not that constitutes the third 
payment? A Yes, sir. 

- Q Did yon also have to pay laboratory fees? A Yes, 
there was a slight laboratory charge. 

Q What did that run yon a year? A We only had 
one year as I remember it because we took a quantitative 
and qualitative analysis in chemistry; we had to have 
physics as a prerequisite, Yonr Honor, and we didn’t 
have any laboratory fees. 

THE COURT: Yon were taking physics in yonr engi¬ 
neering course at Northeastern? 

THE WITNESS: That is right 

THE COURT: Yon had to pay a laboratory fee for 
that course, didn’t yon? 

THE WITNESS: No. 
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THE COURT: In other words, they permitted yon to 
nse the apparatus of the university and take a chance 
of breaking it and charged you no feet 
THE WITNESS: That is right, sir. 

THE COURT: That is right 
BY MR. LAMENSDORF: 

Q Will you tell me what these are (handing, 

21 documents to the witness)! A Well, they are addi¬ 
tional fees but to tell you exactly what they were paid 

for it would be impossible. 

Q Were they paid for your schooling! A Yes. 

THE COURT: For the record you are showing the 
witness what purports to be what! 

MR. LAMENSDORF: This purports to be receipts for 
payments made to the Young Men’s Christian Associa¬ 
tion, Worcester, Massachusetts. 

THE COURT: In the aggregate of how much! 

MR. LAMENSDORF: It approximates about $400, 
Your Honor. 

MR. SEEGMXLLER: May I ask what time they pur¬ 
port to cover! 

MR. LAMENSDORF: This covers a period of time 
1935 and there is one receipt in here dated January 24, 
1940. 

THE COURT: What school, the School of Engineer¬ 
ing, the School of Business Administration! 

MR. LAMENSDORF: No, Your Honor. 

BY MR. LAMENSDORF: 

Q For what schools were these payments made! A 
Both of them Junior College of Northeastern University. 

Q In 1940 were you then attending Northeastern Uni¬ 
versity! A Yes. 

22 Q When did you commence your schooling at 
Northeastern University! A In 1938. 

THE COURT: You were in the junior college, weren’t 
you! 
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THE WITNESS: I graduated in 1938. 

THE COUBT: That is Northeastern, too, isn’t it? 

THE WITNESS: Yes. 

THE COUBT: When did you start there ? 

THE WITNESS: At the junior college? 

THE COUBT: Yes. 

THE WITNESS: In 1934. 

THE COUBT: So you went to Northeastern from 1934 
until 1942? 

THE WITNESS: Yes, sir. 

BY MB. LAMENSDOBF: 

Q I show you what purports to be a savings share 
account No. 506. Can you tell me exactly what that is, 
Mr. Cocci? A That was a cooperative share in the 
Leominster Federal Savings and Loan Association. 

MB. SEEGM3LLEB: I suppose that will speak for it¬ 
self, if Your Honor please. 

THE COUBT: I should think so. 

MB. SEEGMILLEB: I have never seen these ; I don’t 
mind their being introduced. 

23 BY MB. LAMENSDOBF: 

Q Will you tell me whether or not Account No. 
506 was originally in your name? A I can’t tell you 
that, no. 

Q Will you look at Account No. 506 and tell me whether 
or not this account was originally in your name? 

THE COUBT: An account where, please ? 

MB. LAMENSDOBF: Savings share account at Leo¬ 
minster Federal Savings and Loan Association, Leomin¬ 
ster, Massachusetts. A I don’t know that. 

BY MB. LAMENSDOBF: 

Q I show you Account No. 326, savings share account 
at Leominster Federal Savings and Loan Association, Leo¬ 
minster, Massachusetts, and ask you whether or not you 
have seen this book before ? A I don’t recall it. 

Q In October, 1937, didn’t you and Mrs. Cocci agree 
to make your individual account and Mrs. Cocci’s indi- 
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vidual account joint accounts in the name of the both of 
you? A The only account I recall is the one in the 
share in the Leominster Cooperative Bank. 

Q Do you recall the amount? A I don’t 

Q Isn’t it true that at the time of your mar- 

24 riage that at that time Mrs. Cocci had savings 
approximating $500 ? A I don’t know that. 

Q Isn’t it true that in October, 1937, when there were 
joint accounts made, that Mrs. Cocci had savings of 
$920.80 ? A I don’t recall that either. 

Q Mr. Cocci, you stated that your wife was extremely 
selfish and greedy? A Yes, sir. 

Q What do you mean by that? A To the extent that 
it was sort of mercenary in certain instances in that, as 
I pointed out before, I wasn’t allowed to contribute to my 
family, although we did from time to time contribute to 
some of her family’s affairs, and it got so bad, as a matter 
of fact, that my associations with my family were practi¬ 
cally cut off. 

Q Did she ever object to the use of funds for your 
schooling? A I don’t recall that she did other than the 
fact that she criticized the fact that I had a satisfactory 
job and that I shouldn’t be spending all this time going 
to school. 

Q Isn’t it true she encouraged you to go to school 
and that she agreed to continue working so that you could 
go to school? A I didn’t get that kind of encourage¬ 
ment. 

25 Q Taking you up to about 1938, from the time 
of your marriage until 1938, you and your wife 

were getting along very well at that time, were you 
not? A I would say no. 

Q You would say no, and what was the difficulty up to 
that time? A The things that I have mentioned. 

Q Her greediness? A Yes. 

Q In 1938 you had an operation, did you not? A Yes, 
I did. 
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Q And were yon confined to the hospital? A Yes, 
sir. 

Q How long were yon confined to the hospital? A 
Oh, abont three weeks, I believe it was. 

Q And what hospital was that? A Leominster Hos¬ 
pital. 

Q Did yon form an acquaintance with a young lady 
at that time at the hospital who was a nurse there? A 
Yes. 

Q What was her name? A Do we’ need to bring that 
inhere? 

THE COURT: You may answer. 

A Miss Dennis. 

THE COURT: What is her first name ? 

THE WITNESS: Barbara. 

26 BY MR. LAMENSDORF: 

Q Where does Miss Dennis now live? She is at 
Emergency Hospital 

Q Here in the District of Columbia? A Yes, sir. 

Q And where does she live? A At the Nurses Home 
of Emergency Hospital. 

Q She is a registered nurse? A Yes. 

Q At the time you were in the hospital in 1938 was she 
then in training? A Yes. 

Q And after your recovery did you bring Miss Dennis 
to the house, to your home? A Yes, she was invited to 
the house. 

Q Did you introduce her to your wife? A Yes, she 
knew my wife. 

Q Did there come a time thereafter that Miss Dennis 
was discharged from the hospital there because of her 
association with you? A No, it was because of the fact 
that my wife intervened at the hospital and that was the 
reason. 

Q Was there a time that Mrs. Cocci inquired of you 
of your relationship with Miss Dennis? A I don’t recall 
that she did. 
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before that for reconciliation would be wiped out by the 
action she took, and would be immaterial. 

MR. LAMENSDORF: In regard to that she has always, 
and even to this day, wanted a reconciliation. 

THE COURT: I have no doubt about that, but there 
is Parks vs. Parks. 

MR. LAMENSDORF: I understand that case, if Your 
Honor please, but in Parks vs. Parks, if my recollection 
serves me correctly, there was no effort made toward a 
reconciliation. 

THE COURT: But in Parks vs. Parks the situation 
was very similar to this. The wife never acquiesced for 
a moment to the separation and she went into court and 
sought by means of a maintenance action to compel her 
husband to support her, and she got an order of support, 
and that situation continued, and yet the Court of Appeals 
held that the five years period had run and that the mar¬ 
riage ceased to be. 

MR. LAMENSDORF: But the Court also said that 
this woman although she might have desired a re- 
31 conciliation, has never made known to him her de¬ 
sire. 

THE COURT: Then I will assume from what has been 
said here, and I am assuming also from what she will tes¬ 
tify to, that she made an effort at reconciliation. Let’s 
go on. 

MR. LAMENSDORF: Then I am assuming, Your 
Honor,—I want to bring out, for the purpose of the rec¬ 
ord— 

THE COURT: You may ask him whether or not she 
sought through the intermediation- of a third party to 
bring about a reconciliation. Is that correct? 

THE WITNESS: Yes, it is. 

BY MR. LAMENSDORF: 

Q In November, 1940, were you then employed by 
counsel in this matter, between you and your wife, and 
was your wife also employed by counsel? A Yes, sir. 


< 
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THE COURT: What did you say! 

MR. LAMENSDORF: I asked if he and his wife em¬ 
ployed counsel. 

THE COURT: No, that is not what you asked. You 
asked whether or not he was employed by counsel find 
whether or not his wife was employed by counsel 

MR. LAMENSDORF: No, I didn’t mean to say em¬ 
ployed by counsel; I meant did they engage counsel. 
Thank you. 

THE WITNESS: Yes. 

BY MR. LAMENSDORF: 

32 Q At that time in 1940 did you and Mrs. Cocci 
enter into a disposition of your property? A The 
automobile, yes. 

Q Did that concern any other property? A It did not. 

Q Will you tell the Court, Mr. Cocci, what disposition 
was made of what property at that time ? 

THE COURT: If there was an agreement in writing 
that would be the best evidence, wouldn’t it? 

BY MR. LAMENSDORF: 

Q I am showing you, Mr. Cocci, what purports to be 
an unsigned separation agreement, which is a carbon 
copy. It has no date but has the month of November, 
1940, typed on the second line, and I ask you whether or 
not you have ever seen the original of this? A I can’t 
say that I have seen the original. 

Q Do you have any recollection or does that refresh 
your recollection that there was a signed agreement en¬ 
tered into? A So far as I know there was no agree¬ 
ment signed other than the fact that the attorneys agreed 
between themselves that in consideration for the return 
of the automobile which she held that I would pay her $10 
a week. • 

Q How long were you to pay her $10 a week? A 
There was no given time. - 
Q Isn’t it true that the agreement between you 
and your wife, Mr. Cocci, was that you were to pay 
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her $10 per week until such time as both parties mutually 
agreed that that amount should be increased or decreased? 
A I don’t know of any such agreement. 

Q And you don’t recall whether or not an agreement 
similar to this, or any agreement, was signed by you and 
by Mrs. Cocci? A I don’t recall. 

Q Do you know what funds were used to purchase 
the automobile? A No, I don’t recall that 

Q That was a new 1939 Oldsmobile automobile? A I 
don’t know whether it was a ’37 or a ’39. I think it is in¬ 
dicated in that piece of paper up there. 

Q Would you like to look at this paper? A No, I will 
accept your word for it 

Q The automobile was purchased in December, 1938, 
was it not? A Well, I don’t recall the specific date of 
purchase. 

Q Do you recall from whom the automobile was pur¬ 
chased? A No, I do not 

Q Was the automobile purchased in Fitchburg, Massa¬ 
chusetts? A That I recall 

34 Q I show you what purports to be a car invoice 
of Oscar D. Longchamps, dated December, 1938, and 
ask you whether you can identify that? A I would say 
that was the negotiation. 

Q At the time of the purchase a 1937 Chevrolet car 
was traded in, is that correct? A Yes,, it was a Chevro¬ 
let. 

Q Then does this refresh your recollection that the 
automobile that you purchased in December, 1938, was a 
new Oldsmobile? A Yes. 

Q Do you recall whether or not that was a 1939 model? 
A No, I don’t recall just what specific year that was. 

Q Mr. Cocci, were you in the State of Nevada during 
1948? A I stopped there one time; I don’t know just 
when it was; it probably was in 1948. 

Q Did you take up residence in the State of Nevada 
in 1948? A No, sir. 
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Q Did you employ legal counsel in the State of Ne¬ 
vada in 1948 ? A I did not. 

Q Have you heard of the law firm of Melin, 

35 Robinson & Gray, Reno, Nevada? A Yes, sir. 

Q Have you ever employed them as your coun¬ 
sel? A No, sir. 

Q Did you ever consult with Mr. John Robinson con¬ 
cerning a divorce from Mrs. Cocci? A Yes. 

Q Didn’t you request him to write Mrs. Cocci? A He 
suggested that himself. 

Q And that was in June, 1948? A I don’t recall the 
specific date but it was sometime in 1948. 

Q Where were you living at that time? A In the 
District of Columbia. 

Q And did your work keep you in the District of Co¬ 
lumbia or were you traveling? A I was traveling a con¬ 
siderable amount of time. 

Q Were you present in the office when Mr. Robinson 
wrote this letter ? A No, I was not. 

Q At the time you were in the service, Mr. Cocci, 
you were an officer, were you not? A For a portion 
of the time; I was in an enlisted status for 16 months of 
the four years. 

Q And while you were in an enlisted status do 

36 you know whether or not any portion of your 
pay was going to Mrs. Cocci? A No, sir, there 

was no portion at that time, at any time. The decree 
was offered as evidence that I had no dependents. 

Q At the time you went into the service where were 
you living? A In Attleboro, Massachusetts. 

Q And did you have an apartment there? A No, I 
had a room. 

Q You were living alone? A Yes. 

Q Isn’t it possible in the Navy for an officer to draw 
a rental allowance? A' Yes. 

Q When you became an officer did you draw a rental 
allowance? A I did not. 
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Q Did you draw your own subsistence allowance? A 
Well, I drew my salary. 

Q Did that include subsistence? A Well, yes, it does. 
Q Food allowance? A That is right 

Q Did you draw a food allowance for one or for 

37 two? A One. 

Q Before you and your wife were married you 
had been going together for a long number of years, 
had you not? A I don’t recall the specific amount of 
time. 

THE COURT: You don’t recall how long you went 
with her? 

THE WITNESS: I do not, sir. 

BY MR. LAMENSDORF: 

Q You had been going with her for a period of more 
than seven years, had you not? A I wouldn’t say it was 
that long. 

Q Would you say it was less? A Yes, sir. 

Q How much less? 

THE COURT: He doesn’t recall. 

MR. SEEGMTLLER: I am wondering as to the rele¬ 
vancy of this. I don’t like to keep objecting but I really 
can’t see any point in it. 

BY MR. LAMENSDORF: 

Q Were you going with her in 1925 ? 

THE COURT: I am not concerned with that He 
doesn’t recall how long he went with her, which is very 
strange, but he doesn’t recall it 
How old are you? 

THE WITNESS: Forty. 

BY MR. LAMENSDORF: 

38 Q Do you think it is possible, Mr. Cocci, if your 
wife is agreeable for you and she to be reconciled? 

A No, sir. 

Q In so far as you are concerned it is not possible, 
is that right? A That is right. 

THE COURT: Do you vote in Massachusetts? 
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THE WITNESS: I do not. 

THE COURT: When did you last vote in Massachu¬ 
setts? Did you vote in the Presidential election in 1948 
in Massachusetts? 

THE WITNESS: No, Your Honor. 

THE COURT: The last election ? 

THE WITNESS: I did not, Your Honor. 

THE COURT: Did you vote any place ? 

THE WITNESS: I did not. 

THE COURT: Where do you pay your income tax? 

THE WITNESS: In the District here. You mean the 
Federal income tax, Your Honor? Baltimore, Maryland. 

THE COURT: How long have you been paying your 
tax to Baltimore? 

THE WITNESS: Well, at least three years that I 
know of. 

THE COURT: Do you pay a State income tax in 
Massachusetts? 

THE WITNESS: No, sir. 

39 THE COURT: Do you belong to any organiza¬ 
tions in Massachusetts? 

THE WITNESS: I do not. 

BY MR. LAMENSDORF: 

Q Do you pay any income tax in the District of Colum¬ 
bia? A I haven’t as yet, no. 

THE COURT: You mean you have paid no personal 
income tax to the District on your personal property? 

THE WITNESS: I have not. 

THE COURT: Why not? 

THE WITNESS: I wasn’t aware that I had to pay 
one. 

THE COURT: You live here, don’t you—that is 
your claim? 

THE WITNESS: Yes, sir. 

THE COURT: Well, you better start paying taxes. 
BY MR. LAMENSDORF: 

Q At the time Mrs. Cocci filed the petition in the pro- 
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bate court in the County of Worcester, Massachusetts, 
were you paying any support money to Mrs. Cocci? A 
Yes, I believe I was paying $6 a week. 

Q You were paying $6 a week at that time? A Yes. 
Q How much had you been paying previously? A 
Well, up until about six months prior to that it was 

40 $10 a week. 

Q In other words, from November, 1940, until 
the middle, or what time in 1941, did you pay $10 a week? 
A I would say September of the following year. 

Q September the following year you paid $10 per week? 
A That is right. 

Q What were you earning at that time? A Around 
$3,500. 

Q A year? A Yes. 

Q And what was Mrs. Cocci earning at that time, if 
you know? A Well, it would be pure approximation on 
my part; I would say possibly around $1,800. 

Q Did you immediately start paying $6 a week after 
you discontinued paying $10 a week? A Yes. 

Q And how long did you continue to pay her $6 a 
week? A Until such time as I went in court. I don’t 
remember specifically the date, but it was from September 
of that year. 

THE COURT: We will suspend for the morning recess. 
(Short recess.) 

BY MR. LAMENSDORF: 

41 Q Mr. Cocci, was there an occasion while you 
were present in your house, and sometime in 1940, 

that Miss Dennis came to your house to speak with Mrs. 
Cocci? 

MR. SEEGMILLER: If Your Honor please, I object 
to that. I don’t think it has any bearing on this case 
at all. 

MR. LAMENSDORF: If Your Honor please, I think 
it has a great deal of bearing as to what he has been 
doing to try to obtain a divorce and that this lady does 
not desire a divorce; she wants a reconciliation. 
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THE COURT: Well, if it is offered for that purpose. 

MR. LAMENSDORF: Wotild you repeat the question? 

THE COURT: Did Miss Dennis ever come to your 
house sometime in 1940 to talk over your situation and 
hers and your wife’s situation together? 

THE WITNESS: I believe she did. 

BY MR. LAMENSDORF: 

Q And were you present at the time of the conversa¬ 
tion? 

THE COURT: Let’s not go into that. I am going to 
assume, from what he has said, that there was a relation¬ 
ship between him and this woman Dennis that gave the 
wife some misgiving with respect to their marriage, and 
he has admitted there was a discussion between the three 
of them. 

BY MR. LAMENSDORF: 

Q What was the value of the furniture, Mr. 
42 Cocci, that was turned over to Mrs. Cocci? A Well, 
an estimation would be about $2,000. 

Q How much was spent by you and Mrs. Cocci on that 
furniture? A Very little, as I remember. 

Q Was it about $270? A I don’t recall that. 

Q Was that furniture purchased on a conditional con¬ 
tract of sale? A I believe a certain portion of it was; 
I am not too positive of that. 

Q Do you recall from whom it was purchased? A I 
think we purchased some from a company in Clinton, Mass¬ 
achusetts, as I remember it. 

Q Was the name of the company Webber & Boss Com¬ 
pany? A That is right. 

Q From whom else did you purchase furniture? A I 
don’t recall. 

Q Do you know how much—do you recall the cost of 
the purchase from Webber & Ross? A I do not. 

THE COURT: How many rooms ? 

THE WITNESS: Four; bedroom and sittingroom and 
dinette and kitchen. 
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BY MR. LAMENSDORF: 

43 Q Was this furniture purchased in 1933 at the 
time of the marriage? A Yes, sir. 

Q In regard to the money that was loaned to Mrs. 
Cocci’s relatives— 

THE COURT: Well— 

MR. LAMENSDORF: Well, if Your Honor please, that 
is important from the point of view of whose money it was. 

THE COURT: He hasn’t testified how much money it 
was, so in the absence of specific testimony I am not 
going to speculate about it at all. 

MR.LAMENSDORF: ThatisalL 

Redirect Examination 
BY MR. SEEGMILLER: 

Q Did I understand you to say your schooling after 
you were married was night schooling? A Before and 
after. 

Q During that time you were working in the daytime? 
A Yes, sir. 

THE COURT: How much were you earning during 
the period you were going to school as a machinist? 

THE WITNESS: In the vicinity of $2,000, Your 
Honor. 

THE COURT* Were you a first class machinist? 
THE WITNESS: No. I started off at about some¬ 
where around $1,000 a year. 

44 THE COURT: And how long were you an ap¬ 
prentice? 

THE WITNESS: Four years. 

TEE COURT: You were an apprentice at the time 
you were married? 

THE WITNESS: Correct 

THE COURT: And you remained an apprentice until 
1937? 

THE WITNESS: Yes, sir. 

THE COURT: Then what did you become? 
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THE WITNESS: Then I became a machinist 

THE COURT: Yon mean a first class machinist? 

THE WITNESS: Well, I don’t know whether we used 
classes in those days or not 

THE COURT: That’s what they use in the trade today. 

THE WITNESS: Yes, sir. 

THE COURT: And that is what they used then. 

Yon finally got yonr trade as a first class machinist; 
in any event yon were earning approximately $40 a week? 

THE WITNESS: Yes. 

THE COURT: From 1937 until when ? 

THE WITNESS: I left there in 1940. 

TEE COURT: And now yonr wife was employed all 
this time, too? 

THE WITNESS: Yes. 

THE COURT: How much was she earning at Du¬ 
Pont’s? i 

THE WITNESS: Well, I suppose it varied. 

45 THE COURT: Was she a stenographer? 

THE WITNESS: She was working in an office. 

THE COURT: My question is was she a stenographer? 

THE WITNESS: She was not, to my knowledge. 

THE COURT: And what was she doing as a clerk, 
if yon know? 

THE WITNESS: It had something to do with the 
Standards Division. 

THE COURT: Do yon know how much she was earn¬ 
ing? 

THE WITNESS: I don’t recall that. 

TEE COURT: Yon mean yon never had any intima¬ 
tion as to what she was earning during the time yon were 
living together? 

TEE WITNESS: I may have had, but I gave an 
estimated figure for the simple reason I don’t remember. 

MR. LAMENSDORF: I think his cross-examination 
testimony, if I am correct— 

TEE COURT: Was $1,000 a year. 
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MB. LAMENSDOBF: Yes, and at the time in 1940 
when you parted you were earning $3,500 and you ap¬ 
proximately her earnings as $1,800? 

THE WITNESS: I believe that is what I said. 

BY MB. SEEGMILLEB: 

Q When you separated from Mrs. Cocci did you 

46 take any property or any money with you at all? 

A None whatsoever, other than the desk I spoke of. 

Q Did you take any money with you? A None at alL 

Q Everything you had, except the desk, was left to 
Mrs. Cocci? A That is right. 

Q Whatever there was, was left? A That is right. 

Q Did I understand you to say in 1942, when this case 
was brought against you by Mrs. Cocci, you were earning 
about $3,500 a year? A I was. 

Q Did you earn any more than that at any time before 
you went into the Navy? A Yes. I conducted the branch 
training week ends, Saturdays and Sundays and did some 
nights; I was paid about $2 an hour at that time. 

Q During what period of time were you doing that? 
A While I was at Attleboro from August, 1941, through 
August, 1942, at the time I entered the Navy. 

Q About how many hours a week extra work were you 
doing besides your regular job? A It varied anywhere 
from 10 to 12 hours. 

Q What did you get as an enlisted man in the Navy ? 

THE COUBT: I am not concerned with that. 

47 BY MB. SEEGMILLEB: 

Q What type of work are you doing now, Mr. 
Cocci? A Vocational training. 

Q Is that related to the education you got during the 
time you were living with your wife? A No. 

Q Did you begin academic education to prepare you 
for that work you are now doing? A Yes. 

Q What did you get it? A I got it at the time I 
started with the trade school in Worcester, Massachu¬ 
setts; that was immediately after I separated from my 
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wife, and was doing it in addition to the classes I was 
attending. 

THE COURT: You mean the department of the Uni¬ 
versity Extension at the State House? 

THE WITNESS: Yes. 

THE COURT: And you were going to school at Wor¬ 
cester at night? 

THE WITNESS: Yes, sir. They had classes over in 
Worcester Boys Trade School that they held. 

BY MR. SEEGMILLER: 

Q You mentioned on occasion giving some money to 
your mother. Do you know approximately how 

48 much you gave your mother? A During what pe¬ 
riod of time? 

Q During the two years before you left your wife. A 
Well, they were very small amounts—you are speaking 
of now prior to the time I separated? 

Q Yes. A Very small amounts. 

Q Do you contribute anything to your mother now? 
A Yes. 

Q About how much do you contribute to your mother’s 
support? A About $40 a month. 

Q Does she have any other means of support? A She 
does not. 

Q Is your father living? A No. 

Q How old is your mother? A Sixty-two. 

MR. SEEGMILLER: That is all. 

Recross Examination 
BY MR. LAMENSDORF: 

Q How many brothers do you have, Mr. Cocci? A Five. 
Q And are all of these brothers adults? A Yes. 

49 Q Are they all gainfully employed? A Yes, sir. 
Q Do they also contribute toward the support 

of your mother ? A They do not. 

THE COURT: Where does your mother live? 
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THE WITNESS: Leominster, Massachusetts. 

THE COURT: Who does she live with? 

THE WITNESS: With my sister. My sister lives 
in her home. 

THE COURT: Your sister lives in whose home? 

THE WITNESS: I have a married sister that lives 
with my mother. 

THE COURT: You say , 1 * My sister lives in her home; ’ ’ 
whose home is that? 

THE WITNESS: My mother’s. 

THE COURT: Your mother has a home ? 

THE WITNESS: Yes, sir. 

THE COURT: What kind of house ? 

THE WITNESS: It is arranged so that it accommo¬ 
dates—it is a single family house; it is one of these Cape 
Cod outfits. 

THE COURT: How many families are living in the 
single family house? 

THE WITNESS: Just one. 

THE COURT: Is your sister married? 

49-a THE WITNESS: Yes; she has two children. 

THE COURT: And her husband is living? 

THE WITNESS: Yes. 

THE COURT: How much does she pay your mother 
for living in your mother’s house? 

THE WITNESS: They are supporting her to the ex¬ 
tent of paying fuel oil bills and that sort of thing. 

THE COURT: What do you mean by “that sort of 
thing?” 

THE WITNESS: Well, in oil bills, fuel, light, tele¬ 
phone. 

THE COURT: What other fuel is there besides oil? 

THE WITNESS: That is all we have—electricity; we 
have an electric stove. 

BY MR.LAMENSDORF: 

Q Who pays the taxes? A Well, I presume the 
money I have been giving if used for the taxes. 
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Q Does your sister and brother-in-law supply the food 
for the family? A I don’t know just what the arrange¬ 
ment is. I know they purchase it at times and Mother 
purchases it at times. 

50 Q Do any of your other brothers live in Leo¬ 
minster ? A Yes, they all live there. 

Q Two of your brothers own their own homes, do they 
not? A Well, yes. 

THE COUBT: What do your brothers do ? 

THE WITNESS: Well, I have one brother who is a 
foreman in a machine shop and I have— 

BY MB. LAMENSDOBF: 

Q Has he a family? A Yes, sir. 

THE COUBT: How many children? 

THE WITNESS: He has two. 

THE COUBT: How old are they ? 

THE WITNESS: One is fourteen, I believe, and the 
little girl is about seven; I am not too sure of their ages. 

THE COUBT: How about your other brother? 

THE WITNESS: I have another brother and he is 
employed by the duPont Company, and I have another 
brother— 

THE COUBT: What does he do at the duPont Com¬ 
pany? 

THE WITNESS: I believe he has something to do 
with mechanical supervision and maintenance of equip¬ 
ment. 

THE COUBT: How much money did you send your 
mother this month, in March? 

THE WITNESS: I haven’t sent any this month. 

51 THE COUBT: How much did you send her 
last month? 

THE WITNESS: $40. 

THE COUBT: How much the month before ? 

THE WITNESS: $40. 

THE COUBT: You have receipts ? 
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THE WITNESS: No; I have cancelled checks. 

THE COURT: A cancelled check is a receipt, isn’t it? 

THE WITNESS: Yes, sir. 

THE COURT: How much did you send her for the 
month of December? 

THE WITNESS: I believe it was the same amount. 

THE COURT: And how much for the month of No¬ 
vember? 

THE WITNESS: The same amount. 

THE COURT: How many months did you miss last 
year sending your mother $40 a month? 

THE WITNESS: I do not recall that. 

THE COURT: You don’t recall what? 

THE WITNESS: The number of months I missed, if 
I missed any. 

THE COURT: How many months did you send her 
$40? * 

THE WITNESS: That is hard to tell. 

THE COURT: You can’t tell how many months you 
missed and you can’t tell how many you sent? 

THE WITNESS: That is right, because I purchased 
things for her that she wanted to get and I pur- 
52 chased it and sent it home. 

THE COURT: Instead of giving her the money you 
purchased the merchandise? 

THE WITNESS: Yes. 

THE COURT: What was the item you purchased? 

THE WITNESS: I sent her a gift for a cousin of 
mine she wanted purchased. 

THE COURT: How much did you pay for it? 

THE WITNESS: $39.50. 

THE COURT: What else did you send her in the 
course of a year, instead of money? 

THE WITNESS: On the same lines; I have picked 
up wedding gifts for other people in our immediate family. 

THE COURT: How many wedding gifts did you pur¬ 
chase in the last year for members of your family? 
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THE WITNESS: Well, I would say two or three. 

THE COURT: How much did they aggregate in the 
total cost to you! 

THE WITNESS: Well, in the neighborhood of about 
thirty to forty dollars apiece. 

I might point out further to Your Honor that she has 
been hospitalized considerably and on occasion I have paid 
those bills as well. 

THE COURT: What hospital? 

THE WITNESS: Leominster Hospital. 

53 THE COURT: What is wrong with her? 

THE WITNESS: Kidneys. 

THE COURT: What is wrong with her kidneys? 

THE WITNESS: Well, she was under observation 
there on a number of occasions because they apparently 
found a stone. 

THE COURT: How much money have you paid the 
Leominster Hospital in the last year for your mother? 

THE WITNESS: Well, I don’t recall exactly. 

THE COURT: How long was she in the hospital dur¬ 
ing the last year? 

THE WITNESS: She was in three or four times. 

THE COURT: Three or four times ? 

THE WITNESS: Yes, sir. 

THE COURT: You got the bills? 

THE WITNESS: No, I don’t have the bills; I just 
gave her the money to take care of it. 

THE COURT: You don’t recall how much you gave 
her? 

THE WITNESS: I don’t. 

THE COURT: How much rent do you pay now? 

THE WITNESS: $83 a month. 

THE COURT: Is that all? 

BY MR. LAMENSDORF: 

Q Mr. Cocci, have you ever consulted with your broth¬ 
ers in regard to assisting in the support of your mother? 
A. No. 
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54 Q You have a brother who is now married to 
Mrs. Cocci’s sister, do you not? A Yes. 

Q Do you know whether or not he assists in the con¬ 
tributions to your mother? A I don’t know of any con¬ 
tributions that he makes. 

Q During the time that you were in the Navy and 
stationed in Rhode Island did you make visits to Leomin- 
ter? A Yes. 

THE COURT: Of course this is outside the scope of 
redirect. 

MR. LAMENSDORF: ThatisalL 

MR. SEEGMILLER: That is alL 

THE COURT: Step down. 

• • • • 

Jerry Warren Gearhart, 

• • • • 

Direct Examination 
BY MR. SEEGMILLER: 

Q Will you state your full name? A Jerry Warren 
Gearhart. 

Q Do you know the plaintiff in this case, John 

55 A. Cocci? A I do. 

Q When did you first become acquainted with 
him? A I think about 1943. 

Q Where was that? A Quonset Point, Rhode Island. 

Q How did you happen to become acquainted with him? 
A We were associated in the same work with the Navy 
Department. 

Q Do you recall when he came to Quonset Point? A 
Not offhand I don’t; I think it was either 1942 or 1943. 

Q Do you recall how long after he came there that 
you became acquainted with him? A As a matter of 
fact as soon as he was assigned there I think that we 
were associated together. 
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Q From the time he was first assigned! A That is 
right ■' • ' : : . y 

Q How long did your association with him there con¬ 
tinue!' A Up until the date of his leaving Quonset 
Point 

Q And you were closely associated! A Yes. 

Q Did you live in the officers’ barracks! A 1 didn’t; 
I lived off the post ; j .p 

56 Q How often did you see Mr. Cocci! A ;Every 
day. . 

Was he living with his wife! A Not to .my knowl¬ 
edge. ^ ... . .. - _ I v 




MB. SEEGMILLEB: That will be alL 




f i 


Cross Examination .. 

» . ... ‘ - 

BY MB. LAMENSDOBF: 

Q Did you visit him in his quarters there! A No, 
sir. Mr. Cocci at that time was a Navy officer. ‘I was a 
civilian representative and of course our association dur¬ 
ing the day was very dose, and I used to see him occa¬ 
sionally at night I, however, never visited at his quar¬ 
ters. 

Q Do you know exactly where he was living! A Yes, 
I do. 

Q Are women permitted to live there at that placet 
A No, sir. 

Q Do you know! A Definitely not . ^ Y 

Q Do you know Miss Barbara Dennis! • A No, I don’t 

Q How long have you been in the District of Columbia! 
A I have been here since 1948. 

Q Have you seen Mr. Coed often since 1948! p 

ME. SEE GMILLEB: If Your Honor please, I will 
have to object to that This witness was produced 
57 to testify that Mr. Coed was not living with his 
wife from the time he came to Quonset Point until 
he left Quonset Point ; : y T 

THE COUBT: Your objection is well taken. 

MB.LAMENSDOBF; ThatisalL 


>► •> 





56 A 


• • • • 

Roy Coulter, 

• • • • 

Direct Examination 
BY MB. SEEGMILLER: 

Q Will you state your full name? A Roy Coulter. 
Q Bo you know the plaintiff in this case, John A. 
Cocci? A Yes. 

Q How long have you known him? A March 15,1945. 
Q Where did you meet him at that time? A Naval 
Air Station, Quonset Point, Rhode Island. 

Q Have you been closely associated with him since 
that time? A Yes, sir. 

58 Q Are you closely associated with him here in 
Washington? A Yes, sir. 

Q How long has he been in Washington to your knowl¬ 
edge? A The latter part of 1946, October or November. 

Q You have been closely associated with him contin¬ 
uously since that time? A Yes, sir. 

Q Bo you know where he lives? A Yes, sir. 

Q Have you been to his apartment? A Yes, sir. 
Q How often do you see him per week? A Every 
day. 

Q Have you been to his apartment in the evenings? 
A Yes, sir. 

Q Boes anyone live with him? A No, sir. 

Q He lives alone? A Yes, sir. 

Q And that has been true during the time you have 
known him? A Yes, sir. 

MR. SEEGMILLER: That is all. 

59 Cross Examination 
BY MR. LAMENSBORF: 

Q How long have you been living in the Bistrict of 
Columbia, Mr. Coulter? A October 15, 1945. 


Q Do yon know Miss Barbara Dennis ? 

MR. SEEGMILLER ; I will object to that, if Yonr 
Honor please. 

THE COURT: There is no need bringing that in the 
case. I will assume that if he gets a divorce he will 
marry her, too. 

MR. LAMENSDORF: That is all. 

• • • • 

Evidence on Behalf of the Defendant 

• • • • 

Rose M. Cocci, 

* • * • 

Direct Examination 
BY MR. LAMENSDORF: 

Q Will you please state your full name? A Rose M. 
Cocci. 

Q And you are the defendant in this case? A Yes, 
I am. 

60 Q You are the wife of John A. Cocci? A Yes, 
sir. 

Q How long have you known the plaintiff? A Since 
19251 was going out with him. 

Q Have you been going with him since 1925? A That 
is right. 

Q And you were married in 1933? A That is right 

Q After your marriage where did you take up resi¬ 
dence? A 28 Elm Hill Avenue, Leominster, Massachu¬ 
setts. 

Q Did you live at that place during the entire period 
you were together? A Yes, sir. 

Q Did you live alone, that is you and Mr. Cocci? A 
That is right. 

Q Will you please tell the Court how you got along 
up until about 1938? A We got along very well until 
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1938. We never had any arguments, like he says I threw 
a fork at him, that’s not true; I never did that in my 
whole life; and I never was greedy. I treated his mother 
like I treated my own mother. 

Q After you were first married did you and he dis¬ 
cuss his going to school in the furtherance of his educa¬ 
tion? A Yes. 

Q Did you tell him he should not continue his 

61 schooling? A No, that is not true. 

Q Did you encourage him to continue his school¬ 
ing? A That is right 

Q Was there any discussion about your continuance 
of work so that he could continue to go to school? A 
Yes; he said that if we both worked after he graduated 
I could stay home and have a home and family, and then 
after he graduated he just left me. 

Q And as a result of that was the having of a family 
postponed until he could finish his school? A That is 
right, because we couldn’t afford to send him to school 
on his own salary. 

Q What money arrangements did you and Mr. Cocci 
have while living together? A There was no money hid¬ 
den anywhere. I took care of all the bills; he would give 
me his salary and it would be in our own drawer and if he 
wanted something he could have it and if I wanted it I 
could have it; we never hid anything from each other. If 
he went to school I would give him the money and he 
would take it and pay his own tuition. 

Q At the time you were married to Mr. Cocci did you 
have a savings account? A Yes. 

Q Do you recall how much you had in that sav- 

62 ings account at the time of your marriage? A There 
was over $900. 

Q And what happened to that savings account at that 
time when it reached the point of $900? A Well, in 1937 
we decided to have a joint account and we put his money 
and my money together and we started a share of $5 a 
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month in the Leominster Savings Bank.' That is the 
only savings we had, my money and his pnt together. 

Q I show yon what purports to be a savings share 
account No. 326 of the Leominster Federal Savings and 
Loan Association. Was that your savings account? A 
Yes, Bose Montag, that was my maiden name. - 
THE COUBT: The book indicates when the share was 
taken out; when was the first entry? .■ : - v . i 
MB. LAMENSDOBF: The first entry was October 
4,1937. : y : • "VJS£ i 

THE WITNESS: They continued the book. * 

BY MB. LAMENSDOBF; r. 

Q Was that the occasion when the arrangement was 
made to make a joint account out of this in 1937? A Yes. 

Q Prior to that date whose account was this ?A My 
own; I started it in 1926. .Z.ii- 

MB. LAMENSDOBF: 1 would like to offer this : in 
evidence. 1 : 'kVf 

BY MB. LAMENSDOBF: t. uSK -t 
Q At that time did Mr. Cocci have any savings 
63 account of his own? A He didn’t have muck of 
his own; I don’t remember if he had any book at 
alL He doesn’t have any book in his name alone—if he 
did have I don’t know it t / ^ : i.rl' v* s 

Q During that period of time was he going to school 
from 1934 until 1940? A That is right: " A ; - 
Q What funds were used to buy his books, pay his 
expenses and his tuition expense? A > From both of 
our salaries. , i /?. v : V -'V • 'ivvr 

Q How far did you live from Worcester?^ At About 
19 miles. * t •. . ' <S'C : C^CC 

Q And what means of transportation did he use from 
Worcester to Leominster? A He used our car. riVi 
Q In 1938 was there a purchase of; an automobile? 
A Yes. '•• . : ’ ■ ■ ‘! * '".or iibiV 

Q Was this a new automobile? iAr; ’39 Oldsmobile. 
Q And what moneys were used to purchase the auto- 


60 A 


mobile? A We traded our old car and then we took the 
balance from the bank of our own money and paid it by 
installments. We paid each month out of our saalries. 

Q And within what length of time did you have 

64 to pay that out? A I think it was a year; we 
had to pay so much a month for 12 months. 

Q And were these payments completed before you and 
Mr. Cocci had your differences when he removed himself 
from the house? A I think the car was paid for when 
I gave it to him, because we didn’t owe any money. 

Q In 1938 was Mr. Cocci ill? A Yes. 

Q And was he hospitalized? A He had an opera¬ 
tion on his back, a spinal cyst. 

Q How long was he hospitalized? A Three weeks. 

Q Thereafter until the summer of 1940 how did you 
and Mr. Cocci get along? A We got along well until 
I heard rumors that he was running around with this 
Miss Dennis. 

MR. SEEGMILLER: I object to this. This is earlier 
than anytime relied upon in the five years voluntary 
separation. 

THE COURT: There is no question about it that he 
became enamored of this nurse; there is no question 
about it that the woman is here in Washington, so he said. 

I would like to make a suggestion to the witness, 

65 in the form of a question, as to what she did as 
to the separation which came about in 1940. 

MR. LAMENSDORF: Very well, Your Honor. I 
would like to preface that with one question. 

BY MR. LAMENSDORF: 

Q Did Mr. Cocci in the fall of 1940 leave where the 
two of you had been living? A Yes, in October he 
left me. 

Q In October? A October 26, the last day he was 
home. 

Q And what year was that? A 1940. 


61A 


Q Thereafter did you, through counsel, negotiate with 
Mr. Cocci? A Yes. 

Q And did there come a time that the two of you 
entered into an agreement, an arrangement for the dis¬ 
position of your property and what he would pay you? 
A Yes. 

Q Under the terms of that agreement how much was 
he to pay you? 

MR. SEEGMTLLER: May I ask, what was the date 
of that agreement? 

MR. LAMENSDORF: If Your Honor please, I would 
like to state frankly to the Court that I don’t have 
66 the signed copy of the agreement. My client does 
not know where it is. I only have what purports 
to be a carbon copy. 

MR. SEEGMTLLER: May I say this, I will object to 
any agreement as to property rights earlier than 1942, on 
the ground that that was adjudicated in the proceeding 
that Mrs. Cocci brought She there prayed for an order 
for her support and the Court denied it. 

THE COURT: I am only concerned with the alleged 
agreement entered into between the parties at the time 
he left in 1940, and if you haven’t the original agreement, 
and no proper showing made as to where it is, then I 
will exclude the copy. 

MR. LAMENSDORF: In his counter claim he does 
state in there that he agreed to make certain payments 
which he did make. 

THE COURT: He said he agreed to pay her $10 a 
week and then later paid her $6. 

MR. LAMENSDORF: Yes, but I want to show that, 
that there was no terminable period of that agreement 
that it was to continue. 

THE COURT: He has testified to that 

MR. LAMENSDORF: Very well, Your Honor. 

BY MR. LAMENSDORF: 

Q Mrs. Cocci, in regard to the disposition of the 
furniture— 
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THE COURT: Why do we have to go into that? 

67 I will assume, and the inference I drew from his 
testimony is, that this couple had when they started 

out what the ordinary couple in their circumstances has, 
two or three rooms of furniture. I assume some of it 
was gifts from relatives and that the total value on the 
market wouldn’t be over $600 in 1933. So don’t let’s 
go into that. 

BY MR. LAMENSDORF: 

Q Mrs. Cocci, at the time a petition was filed on your 
behalf in the probate court of Worcester County, Massa¬ 
chusetts, what were the circumstances as to the reason 
for the filin g of that petition? A Because he had stopped 
giving me the $10 a week he promised me and then he 
dropped it to $6 and I thought he would eventually drop 
it to nothing. 

Q Was it your desire at any time to obtain a divorce 
from Mr. Cocci? A No, never. 

Q Were you attempting to negotiate at that time, 
through intermediaries, to effect a reconciliation with Mr. 
Cocci? A Yes, I tried right along. 

Q During the period of time since his departure up 
through the filing of this suit, and up to the time it has 
come to trial, what is your feeling in regard to a con¬ 
tinuance or an attempt to continue the marriage? 

68 A I don’t know what you mean. 

THE COURT: Do you still desire to go on 
with this man, is that it? 

THE WITNESS: Yes— I am not educated. 

THE COURT: Have you agreed to a separation per¬ 
manently? 

THE WITNESS: No, just for support I asked for and 
then they gave me separate support legally. I was will¬ 
ing to go back with him from the day he left, but he 
never wanted to come back to me. ✓ 

THE COURT: Are you willing to go back to him 
today? 
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THE WITNESS: Yes, if lie would take me. 

THE COURT: And that is the reason why you went 
to the probate court in order to get support in the mean¬ 
time? 

THE WITNESS: I wanted support but not for a di¬ 
vorce; I never wanted a divorce. I am a Catholic and I 
don’t believe in divorce. 

THE COURT: What do you do for a living? 

THE WITNESS: I work in an office. 

THE COURT: How long have you been there? 

THE WITNESS: Twenty-five years this year. 

THE COURT: And how much do you get a week? 

THE WITNESS: I take home a net earning of $34 
a week. 

THE COURT: Where are you living? 

THE WITNESS: With my Dad. 

THE COURT: Who else is home besides you? 
69 THE WITNESS: My mother just died in No¬ 
vember. 

THE COURT: Is your father employed ? 

THE WITNESS: No. 

THE COURT: How old is your father ? 

THE WITNESS: Seventy-two. 

THE COURT: How much rent do you pay? 

THE WITNESS: We own the house; we just pay 
taxes. 

THE COURT: Is it a single house ? 

THE WITNESS: Yes, six rooms. 

THE COURT: Has your father any other means of 
support other than the house? Does he get a pension? 

THE WITNESS: No. 

THE COURT: Who supports your father? 

THE WITNESS: He takes care of oil burners off 
and on and he has his own house and my brother takes 
care of all his business; my father retired. 

THE COURT: How far did you go to school? 
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THE WITNESS: Seventh grade; my brothers take 
care of all his affairs; I just went back home. 

ME. LAMENSDOBF: If Yonr Honor please, the prime 
reason why I wanted to bring ont this agreement was 
because the agreement states in there that in the event 
of a discontinuance of payments she would have a right 
to go in court and claim for non-support 
BY ME. LAMENSDOEF: 

70 Q Did you at any time during 1942 up until 
1946, during the time that Mr. Cocci was at Quonset, 

Ehode Island, did you at any time see Mr. Cocci in Leo¬ 
minster? A No, sir. 

Q Did you know where he was at that time? A No, 
I never knew where he was. I knew he was in the 
service but I couldn’t tell you where. 

Q Did you make effort to ascertain where he was? 
A I used to ask my sister but she never had any ad¬ 
dress or anything as to where he was. 

ME. LAMENSDOEF: You may cross-examine. 

Cross Examination 
BY ME. SEEGMTLLEB: 

Q Mrs. Cocci, the joint account you spoke of from 
1937 on, did I understand you to say you managed all 
the money yourself; Mr. Cocci turned his salary over 
and you managed it? A We put our money together 
and I paid the payments—whoever had a chance to go 
downtown. 

Q The arrangement was one in which the money was 
turned over and you, as the family manager, managed the 
funds? A That is right, I paid the bills, the rent and 
all that. 

Q You spoke of your father being retired from 

71 business; what business did he have? A He used 
to make oil burners at one time. 

Q Is that business still in operation? A No. 
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THE COURT: You mean go around to the houses 
where he would dean oil burners? ~ - r*.; j-.r" *£$ 43 * 

THE WITNESS: He cleans them up. ^ r <. i /-ih-Jf 
BY MR. SEEGMILLERr :?&7: jj> X3 4 
Q Does he have any other property besides the home? 
A Not that I know of.:iT XK 

Q Does he have any money? A I don’t know; my 
brother takes care of his affairs. : ^ ^ - j r r& 

Q Do you contribute anything to the upkeep of the 
house? A We share the expenses. . ..•>. •/ •- a- 

Q What part of those do you pay? A It depends; 

.• i-. .. ...j. .. . v » *. ujs f .j . - . /wt/ 

some weeks it is more and some weeks less. „r ‘ ... 

Q That is the groceries? A The groceries and light, 
gas and water bills and the taxes once ayear.;.^' 

Q Who takes care of the house ? A I do all * the 

■ ’ ■ •* m. ■ \/ 1 «W» -r .4* •«' J * *’ / • * X.W .L* -A ^ ^ «** JJW J» ->v 

housework. ; Jr* 1 i”‘ * 

• >*• *» 4 -» •'•»*4 , ■ ; « 


os '•> 1 i«*. * ' •» 
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THE COURT: How much is the house assessed for? 
1", THErWITNESS v- Iw<Hildn.’tkn<fw..' ,4 

THE COURT: How much are the 

72.\ r JTHE WITNESS: $150,1 thinks "7 n-' 

THE COTJBT: A year* r . - gSi 

• ..THE WiTNaSS:« Tesj.I am-not sure ef that.' 

., THE COURTfy. Is there any 'mortgage on the house? 
THE WITNESS: No, I think the house is my father’s. 
THE COURTi- It is in the dear?^ nrc^-V. 

THE WITNESS: Ithinkso.: » 4 

A ,.-„-.,-BY MR.^ SEEGMimE2B:\ '„".’r** r rv2t'\ w i .vrt - 
_ 1 Q - Your, father isn’t dependent on you for support? r A- 
No; X am living there- beca^;lX.rhaver no place ,to .live 
and I went back home. 

4 " 7 ■ ■m 

v Q You work for the duPont Company? A v Ye& || 
r. Q. Do they . a retirement system ,.for. their dn- 
ployees? A When you retire at 

r.QA?d yourhave. been under, that ^X6eriamef<,: .Ar-iH 
you are there at 60 you would get a retirement plan. 

. Q Have you any idea how much yours will be? f : JL 


Ti*:.: 




66 A 


Q Do you know how much is taken out of your pay, if 
anything, for retirement purposes! Do they withhold 
something from your salary! A No. 

THE COURT: How old are you now! 

73 THE WITNESS: I am forty. 

MR. SEEGMILLER: That will be all. 

Redirect Examination 
BY MR. LAMENSDORF: 

Q Out of your salary that you receive monthly do you 
save anything at all! A Yes, I have $10 a month for 
war bonds and then I have a Christmas Club, perhaps 
$10 a month for that 

Q Mr. Seegmiller asked you about your taking care 
of the family funds; did Mr. Cocci have access to those 
family funds! A Whose family! 

Q You and Mr. Cocci’s funds, did he have access to 
the moneys, the weekly income! A You mean if he could 
take them! 

Q Yes. A Yes; I never stopped him from taking any 
money. 

Q Where did you keep the money! A In our personal 
drawer; it was open. We didn’t have a safe. If he 
wanted it he could take it 

THE COURT: Did you ever write to him—when did 
you find out he was in Washington! 

THE WITNESS: I don’t know where he was; you see 
my sister is married to his brother and they got a Christ¬ 
mas card and all I knew was Washington but no ad¬ 
dress. 

74 THE COURT: Did you ever write to him at any 
time since 1942 and tell him you were desirous of 

effecting a reconciliation! 

THE WITNESS: I couldn’t write to him; I never had 
an address. 

MR. LAMENSDORF: If Your Honor please, that is 



67 A 


what I wanted to bring out, that she attempted to ascer¬ 
tain that through intermediaries, the parish priest. 

THE COURT: He admits that. 

MR. LAMENSDORF: That is all. 

MR. SEEGMILLER: That is all. 

(Witness excused.) 

MR. LAMENSDORF: That is our case. 

(Thereupon, counsel approached the bench and conferred 
with the Court, which conference was not reported.) 

(Thereafter counsel resumed their places at the trial 
table and the following proceedings were had, in open 
court:) 

THE COURT: I called counsel to the bench so that 
they would know exactly what is in my mind in reference 
to this case. 

First of all, from the standpoint of the truth, I have 
very little respect for what the husband has testified to. 

He has been very vague on some things, and very 
75 specific on matters which he desired to be specific 
about. 

I don’t believe the wife was selfish. I believe she did 
everything she possibly could to help him out; and the 
net result is that she overeducated the man and made a 
situation for herself in which he now feels that he doesn’t 
want his wife any longer. He has become enanamored of 
another woman—there is no doubt about it—and if he gets 
a divorce he will marry the other woman and she won’t 
get any bargain there. 

But there is a very serious question of law involved in 
reference to the Paries case, and the effect of this appli¬ 
cation for separate support, in the Probate Court of the 
County of Worcester, Massachusetts, where the wife went 
in and asked for a declaration from the Court, that she 
was living apart. 

As I indicated to counsel, I have no doubt that your 
wife furnished the access for your education. From 1933 
to 1937 you were earning $30 a week, on your own testi- 
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mony, and you couldn’t even go from Leominster to Wor¬ 
cester on that—I know Worcester very welL And from 
1934 to 1942 you went to the Worcester Junior College at 
the YMCA, and then to Northeastern University, and on 
your own testimony that cost $8.00 a semester hour. You 
went there for 88 hours, more or less; you said you had 
109% hours when you graduated; so the total cost of your 
education is around $6,400. On that basis, minus the two 
years you have been separated, is $1,600; and 
76 she had in the hank $915.80 when she got tied up 
with you and that was changed to a joint account 
So my suggestion to counsel was that, if there was dis¬ 
position, to compromise the matter and let this girl wash 
her hands of the whole business and let you go off with 
your inamorata—if I resolve this question as I may have 
to resolve it under the law, in your favor—and I don’t 
want to do it; I think the Parks case is bad law, and I 
think it penalizes innocent people—and I think your wife 
is the innocent person in this case—and I think you will 
marry this woman and the two of you will end up as that 
type usually winds up, in the ash can. Think it over and 
let me know. 
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Iltttfrit States Court of Appeals 

Foe the District of Columbia Circuit 


No. 10,710 


John A. Cocci, 


vs. 


Appellant, 


Rose M. Cocci, 


Appellee . 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF OF APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Appellee deems it necessary to make a Counter-state¬ 
ment because appellant’s Statement of the Case is argu¬ 
mentative, somewhat inaccurate and fails to comply with 
General Rule 17(c) (4) of this Court 

In October of 1940, appellant deserted appellee (22A, 
36A, 60A, 61A). Thereafter the parties, through counsel, 
entered into an agreement whereby appellant agreed to 
make monthly payments to appellee (61A, 39A, 40A). 
When appellant discontinued these payments, appellee 
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filed a petition for support (62A, 63A, 19A). Appelee did 
not know of the whereabouts of appellant after he entered 
the Armed Service in 1942. Nevertheless, she made efforts 
herself and contacts through intermediaries for the pur¬ 
pose of effecting a reconciliation (38A, 62A, 63A, 64A, 66A, 
67A, 4A, 5A). Appellant knew that she was trying to 
effect a reconciliation (38A), but he was not and is not 
agreeable to a reconciliation (42A). 

At page 17A of appellant’s Appendix, there is printed 
an order which was proposed by appellant but denied by 
the trial court. The order, as printed, is very misleading. 
The order, as originally proposed QEfc. 99), consisted 
of only two paragraphs, being the first and second para¬ 
graphs of the order as printed at pages 17A and 18A; 
the last paragraph (18A) was actually written in long¬ 
hand by the trial judge, across the margin of the order, 
at the time he denied the motion. 

SUMMARY OF ARGUMENT 

Title 16 section 403, D. C. Code (1940 ed. as amended) 
provides that a divorce may be granted, among other 
reasons, for voluntary separation from bed and board for 
five consecutive years without cohabitation. For a divorce 
to be granted on this ground it is not sufficient that the 
i parties be separated five consecutive years, but it is also 
imperative that the separation, for said period of time, 
• be voluntary as to both spouses. In the case now before 
this Court, the trial judge fairly and justly found, and 
i there was ample evidence to support this finding, that the 
separation was not voluntary as to the appellee and, there¬ 
fore, properly dismissed the complaint. 
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ARGUMENT 

I. The Judgment Is Supported by the Findings 

A. The Trial Court Found That the Separation Was 
Not Voluntary As to the Wife 

(1) Finding of Fact No. 6 

Appellant states in I of his Argument that the judgment 
is not siiportod by the findings (appellant’s brief, p. 4, 
Summary of Argument, I, which also appears to be the 
first part of his main argument). This is incorrect and 
unfounded. 

Appellant quotes excerpts from Finding No. 6 (p. 5 of 
his brief) but he does not quote all of Finding No. 6 
(12A) which states: 

“The defendant has never voluntarily acquiesced 
in the breaking up of the marriage and has always 
been ready and willing to resume the marital status. 
All during the plaintiff's tour of duty with the Armed \ 
Forces, and until she had notice of the filing of this 
complaint, she had no "knowledge of his whereabouts, 
although she has made periodic efforts, through her 
spiritual adviser, to contact the plaintiff and inform j 
him of her continued desire to return to him. Even, 
at this late date, the defendant desires a reconcilia¬ 
tion and so testified.” 

Appellant carefully deleted that portion of Finding No. 

6 which is italicized above because the. Finding, as quoted 
in its entirety, is a finding of fact that the separation was j 
involuntary as to the wife. This is further emphasized 
in the trial court’s Memorandum Opinion (infra). 

(2) The Trial Court’s Memorandum Opinion 

Appellant failed to refer to the Court’s Memorandum 
Opinion wherein the trial judge stated, among other things j 
(9A): 

i 

“In the instant case the wife was unaware for a i 
long time as to her husband’s whereabouts and sub¬ 
sequently made an effort through her spiritual adviser i 
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to contact him and inform him of her continued desire 
to return to him. This was admitted by the husband 
on the stand-and is the sole aspect of his testimony 
in which the Court places any credence. The wife, 
on the other hand, reiterated in her testimony her • 
denial of acquiescence in the separation, and in addi¬ 
tion further reiterated her present desire for recon¬ 
ciliation. 

“I find that her manifest antipathy to the dissolu¬ 
tion of the marital status has been persistent and con¬ 
stant and in good faith, and that she has persevered 
in what has always been her desire, namely to pre¬ 
serve at all costs the marriage. * * 

B. There Was Not a Five-Year Voluntary Separation 
As Required by Title 16 Section 403, D. C. Code 
(1940 ed. as amended), and the Complaint Was 
Properly Dismissed 

The facts in the case at bar and in Martin v. Martin, 82 
U. S. App. D. C. 40, 160 F. 2d 20, are very similar. In 
the Martin case, the trial court, which was affirmed on 
appeal, found (Finding No. 9) that the desire to resume a 
common home was made known to the husband, at periodic 
intervals, through the children. In this case, now before 
this Court, the trial court found that the wife did not 
know of the husband’s whereabouts but that she made 
periodic efforts, through her spiritual adviser, to inform 
appellant of her desire to resume the marital status. Ap¬ 
pellant admitted, upon cross-examination, that she sought 
through intermediation of a third party to bring about a 
reconciliation (38A). 

In the Martin case, this Court stated (82 U. S. App. 

D. C. 40,41,160 F. 2d 20): 

“At its inception, the separation was not by mutual 
consent, as the husband ordered the wife to leave their 
home, and she protestingly complied. This court has 
held, however, that the issue is whether the separa¬ 
tion was voluntary or involuntary throughout its 
duration. • • • if either party does not voluntarily 
and continuously acquiesce in separation during five 
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years, the statute does not authorize divorce even 
though the separation was originally voluntary on 
both sides. 

“We agree with the Court of Appeals of Maryland 
which, in dealing with a similar statute, said, ‘Where 
a relationship exists between two persons by reason . 
of their common consent, it can only be voluntarily 
terminated by both, when both are willing and intend 
that it be terminated. If one of his own free will 
and accord ends the relationship against the will and 
wish of the other, the termination is voluntary as to 
the one, involuntary as to the other/ As that court 
added, the very word ‘voluntary’ connotes an agree¬ 
ment, and unless the parties agree to live apart the 
separation cannot be voluntary. 

“Because the District Court found that ‘the parties 
for all practical purposes have been unmarried since 
1939’, the appellant relies heavily upon the Parks, 
Boyce and Buford cases,* where we said that the lib¬ 
eral amendment of 1935, which is the code section now 
under consideration, was intended to permit the legal 
ending of marriages which have ceased to exist in fact. 
Consequently, the appellant reasons that the court, 
having found for all practical purposes his marriage 
ended in 1939, should have granted the divorce. The 
argument is invalid for the reason that the statement 
quoted from the cited cases must not be extended so 
as to destroy the effect of the word ‘voluntary’ which 
is present in the statute. The District Court may 
put a legal end to marriages which no longer exist 
in fact only in those cases where the separation has 
been continuously voluntary on the part of both hus¬ 
band and wife for the statutory period. 

a • # • 

“In each case, the court must determine from the 
evidence whether the spouse who resists the applica¬ 
tion for divorce actually did in good faith manifest 
a desire to continue the marriage relation, so as to 
justify the conclusion that there was no acquiescence 
in the separation. * * *” 

* Parks v. Parks, 73 App. D. C. 93, 116 F. 2d 566; Boyce v. 
Boyce, 80 U. S. App. D. C. 355, 153 F. 2d 229; Buford V. Buford, 
81 U. S. App. D. C. 169, 156 F. 2d 567. 




Appellant admits in II of his Argument (appellant’s 
brief, p. 7) that the trial court found the separation was 
involuntary but, there, argues that there was no evidence 
to support it. 

n. The Findings Are Supported by the Evidence 

A. The Evidence 

In appellee’s Answer and Counterclaim (4A, 5A), she 
stated that appellant deserted her; that she has made 
numerous efforts to effect a reconciliation; that appel¬ 
lant has refused to live with her as husband and wife. 
This was not denied by appellant in his Reply to the Coun¬ 
terclaim (7A); this was admitted by appellant in his testi¬ 
mony (38A): 

“The Court: You may ask him whether or not she 
sought through the intermediation of a third party to 
bring about a reconciliation. Is that correct? 

< * The Witness: Yes, it is. ’ ’ 

Appellee testified that appellant deserted her (60A); 
that she never wanted a divorce; that she has always been 
ready and willing to take him back; that she has tried, 
right along, through intermediaries, to effect a reconcilia¬ 
tion (62A). 

In face of this testimony by appellee, counsel for appel¬ 
lant failed to cross-examine or interrogate appellee on 
any of these statements. Furthermore, the record will 
show that counsel for appellant did not further interro¬ 
gate appellant when he admitted (38A) that appellee had 
sought, through the intermediation of a third party, to 
bring about a reconciliation. Based on the above un¬ 
refuted evidence, the trial court had not only the right 
but the duty to conclude that the separation was involun¬ 
tary as to appellee. 

Since the initial separation was involuntary as to the 
wife, the burden was on appellant to prove when the sepa- 


7 


ration became voluntary as to both parties and that it so 
continued for five consecutive years. Appellant com¬ 
pletely failed to sustain this burden. 

B. Buie 52 (a) 

The findings are supported by the evidence and, in 
accordance with Rule 52(a) of the Federal Rules of Civil 
Procedure, the trial court should be affirmed. This rule 
states, among other things: 

“• • • Findings of fact shall not be set aside unless 
clearly erroneous, and due regard shall be given to 
the opportunity of the trial court to judge of the 
credibility of the witnesses. * * • If an opinion or 
memorandum of decision is filed, it will be sufficient 
if the findings of fact and conclusions of law appear 
therein. • • •” 

The court, below, stated that it did not believe appellant 
but that it did believe appellee (10A). The record does 
not disclose the demeanor of the witnesses on the stand. 
Appellant attempts to discount the trial court’s disbelief 
of appellant’s testimony by stating in his brief, firstly, 
there was no conflict in the evidence (p. 2) which is ob¬ 
viously incorrect and, secondly, the trial court was biased 
and prejudiced (p. 11) which is unjust. 

In Morfessis v. Morfessis, _U. S. App. D. C._, No. 

10,249, decided August 28,1950, this Court stated: 

“The findings of the District Court, sitting with¬ 
out a jury, shall not be set aside unless clearly erro¬ 
neous, and due regard shall be given to the oppor¬ 
tunity of the trial court to judge of the credibility of 
the witnesses. As the trier of the facts it is in the 
best position to consider the demeanor of the wit¬ 
nesses and to weigh their testimony.” 

See: Frazier v. Frazier 61 App. D. C. 279, 61 F. 

2d 920; 

Blwidon v. Bhmdon, 56 App. D. C. 313,12 F. 

2d 848. 
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In support of both I and II of his Argument, appellant 
has cited Schilling v. Schivitzer-Cummms Co., 79 U. S. 
App. D. C. 20, 142 F. 2d 82. In his argument, appellant 
has juxtaposed the wording of some of the sentences con¬ 
tained in the headnote of the reported case, but a care¬ 
ful reading thereof will disclose that the appellate court 
not only affirmed the trial court, and overruled the appel¬ 
lant’s contention that the findings were not supported by 
the evidence, but went on to say (79 U. S. App. D. C. 20, 
22; 142 F. 2d 82): 

“• • • rpk e ultimate test as to the adequacy of 
findings will always be whether they are sufficiently 
comprehensive and pertinent to the issues to provide 
a basis for decision, and whether they are supported 
by the evidence. To the extent that they are, in addi¬ 
tion, concisely stated, non-argumentative in form, free 
from conclusions of law and from the redundancy so 
frequently found in pleadings, they will be more use¬ 
ful to all concerned. While counsel may be dis¬ 
appointed that findings do not discuss propositions 
sincerely contended for, that, alone, does not make 
them inadequate or suggest that such propositions 
were not understood by the court. A decision, as be¬ 
tween two contestants, necessarily rejects contentions 
made by one or the other. The Bar—other than coun- 
■ sel who participate in each particular case—com¬ 
plains, only too frequently, of the length of decisions 
in appellate courts, which results from judicial efforts 
to reflect consideration of contentions made by both 
parties. Certainly, we should not require or encour¬ 
age trial judges, in preparing findings, to assert the 
negative of each rejected contention as well as the 
affirmative of those which they find to be correct.” 

m. Neither the Findings Made Nor the Judgment Ren¬ 
dered Were the Result of Bias and Prejudice on 
the Part of the Trial Court 

Part m of appellant’s Argument (appellant’s brief, p. 
10) is a restatement of his points I and II, which have 
previously been answered, culminated by the unfair and 
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unwarranted accusation that the trial court was biased 
and prejudiced. In an effort to build up an argument on 
this point, appellant has stated the evidence in “piece¬ 
meal” fashion with contorted inferences. The trial court 
did not, as stated by appellant, evince an attitude of ridi¬ 
cule and abuse toward him. If the court, below, lost pa¬ 
tience when it was obvious from appellant’s demeanor, on 
the stand, that he was not being truthful with the court, 
that he grossly exaggerated and colored his testimony, 
then the fault is entirely his own and not that of the 
trial judge. Appellant admits in his brief (p. 10) that 
Rule 52(a) requires the appellate court to make allow¬ 
ance for the advantages possessed by the trial court in 
appraising testimony. 

The trial judge assumed nothing which was not based 
on the pleadings and the evidence before the court Ap¬ 
pellant made no objections to the assumptions, nor did he 
offer any evidence to refute them. At no time during the 
trial did appellant object to the attitude of the trial judge, 
nor did he voice any expression that the trial judge was 
biased and prejudiced 

The citation of numerous cases as authority for legal 
principles, which are not applicable to the facts adduced, 
is educational but not ground for reversal. 

CONCLUSION! 

Wherefore, it is respectfully submitted that the trial 
court was correct in its dismissal of appellant’s complaint 
and should therefore be affirmed. 

Rollaxd Q-. Lamensdokf 
617 Tower Bldg. 
Washington, D. C. 

Attorney for Appellee 



